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Detained But Equal

Human rights are universal, but human
rights violations are not. Some people are
at higher risk of having their rights violat-
ed. When the higher risk is associated with
more or less stable personal characteristics
such as race, sex, religion, disability, sexual
orientation, etc., and materialises in a less
favourable treatment or a particular disad-
vantage, the result may amount to discrimi-
nation: a violation of the fundamental right
to equality.

Most situations and settings in a person’s
life can be the context in which discrimi-
nation occurs. However, discrimination in
some contexts may be more damaging than
in other. When we are sitting peacefully
among our loved ones at the dinner table
at home, we feel safe, and less exposed to
discrimination. But when we have been de-
tained and are sitting in an unfamiliar cell
in some detention centre, we may feel that
our life as we know it has ended. Indeed,
anyone who has spent time in detention
would agree that few life experiences make
us more vulnerable.

Now, if we combine the higher risk of being
a victim of discrimination due to possess-
ing a certain personal characteristic with
the higher risk arising from being in deten-
tion, the result is a risk on a different scale,
and in any case much greater than its two
components. For example, the mak nyahs in
Malaysia - the transgender persons who fre-
quently find themselves in detention - have

suffered degrading abuse while in custody.
In this issue, the Testimony section reveals
disgraceful conduct of law enforcement of-
ficers, such as making the mak nyahs remove
their clothes, sexual assault, humiliating ridi-
cule, and beatings. The mak nyahs in deten-
tion are more vulnerable and have a stronger
protection need than other Malaysians in de-
tention, as well as compared to trans persons
outside detention.

Furthermore, there is one important sense
in which, if one is discriminated against in
the context of detention, one can experience
more damage and despair than if they are
discriminated against in other very dan-
gerous contexts, such as being a victim of
a hate crime at the hands of some vigilante
group, or being a member of a disadvan-
taged group during armed conflict. In these
latter situations, one can at least hope that
the state - the duty bearer against whom we
claim our rights - might step in to protect
us, or deliver justice and provide remedy
to us at some future point. In principle, the
state is on our side. But the discrimination
that occurs in the context of detention is an
act done by the very agency that should be
our rights protector. While there are a num-
ber of other contexts in which the state is
the discriminator, e.g. in public sector work-
places, detention is a case in which the state
has more control over more aspects of a
person’s life. Hence, the protection needs of
members of disadvantaged groups in deten-
tion should be a very high priority in both
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domestic judicial and international scrutiny
over the enjoyment of human rights, as well
as, of course, a constant preoccupation of
civil society watchdogs. The interview with
Mads Andenas and Wilder Tayler in this is-
sue provides an expert stocktaking on the
issue of discriminatory detention in inter-
national human rights.

Of all categories of persons who are at high-
er risk of discrimination in the context of
detention, non-citizens should be further
singled out: compared to nationals, they
face additional problems arising from being
an alien - poorer or non-existent support
networks, language problems, xenophobia,
etc. There are different types of detention -
criminal, immigration, or security; however,
aliens are at higher risk of discrimination in
all detention settings.

Does it get any worse than that? Or rather,
are all aliens equally at risk of discrimination
in the context of detention? While it is diffi-
cult to make general assertions as to which
countries’ nationals fare worst at the hands
of which other countries’ detaining authori-
ties, it is clear that there is one category of
persons on behalf of whom no state would
step in as a rights guarantor: the stateless.
Being stateless while in detention may be the
bottom of a vortex of rights denial.

At this point, some readers will object this
line of thought: there is no hierarchy of hu-
man rights, there is no hierarchy of victims
of human rights abuses! Really? How do we
then reconcile the holistic doctrine of “no
hierarchy” with the need to be pragmatic
and make strategic choices? And is it even
correct to interpret the universality, indivis-
ibility and inter-connectedness of human
rights as a lack of hierarchy, be that a hierar-
chy of rights or of rights violations? This is
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in my view a somewhat academic question
on which there may be legitimate differenc-
es of opinion among human rights theorists.

Nonetheless, prioritising human rights
work is an inescapable task in view of the
limited capabilities of the human rights
movement compared with the enormity of
human rights violations around the world.
And in prioritising work from the point of
view of the equality of rights, ERT followed
a certain logical path - sketched above - in
arriving at the conclusion that the detention
of stateless persons should be an issue cen-
tral to its thematic choices.

Here is the important question: Why is it
then that after decades of functioning of an
international system of human rights protec-
tion, this issue had received so little atten-
tion that when ERT published, in July 2010,
its report Unravelling Anomaly: Detention,
Discrimination, and the Protection Needs of
Stateless Persons, it was greeted as the first
comprehensive report on the issue? The re-
portitself posed and answered this question:
the answer was the very history of construct-
ing the anomaly of “statelessness”, taken to-
gether with states’ propensity to keep un-
desirable immigrants out of their borders,
whereby detention has increasingly become
a tool of migration management. The report
confirmed - through the evidence it relied on
and exposed - that the potential for discrimi-
nation which I deduced above from the basic
axioms of human rights had materialised in
a massive tragedy of broken lives, scattered
throughout the world.

In the Special section, in a crisp and clear
background article Stefanie Grant frames
the more general issue of discriminatory
detention in the context of international
human rights law. She looks at discrimina-



tion in respect to the decision to detain,
and then to discrimination in respect to
a number of conditions of detention. Fol-
lowing this, ERT makes one more step in
the search for solutions to the problems
discussed in Unravelling Anomaly. Absent
states’ championship on the issue of pro-
tecting stateless persons from discrimi-
nation in the context of detention, and in
view of the low awareness on this issue,
ERT decided to switch to a DIY mode, and
act on one of its own recommendations:
undertake the drafting of guidelines on the
detention of stateless persons. The pur-
pose of the guidelines is to minimise the
risk of discrimination and other human
rights abuses of stateless persons in deten-
tion. As Amal de Chickera explains in his in-
troductory comments, the guidelines mainly
reflect established principles of interna-
tional human rights law, while a few reflect
international good practice. The guidelines
are necessary as immigration regimes are
getting stricter, immigration detention is be-
coming more common and stateless persons
are disproportionately affected by arbitrary
and unlawful detention.

This standard-setting exercise was not per-
formed in isolation from critical players:
on the contrary, ERT consulted UNHCR, as
well as detention and statelessness (includ-
ing refugee) experts and advocates from a
number of organisations. To ensure that it
has been exposed to as much constructive

critique as possible, ERT is intent on reach-
ing out to a broader circle of interested per-
sons, and publication of the draft guidelines
in this issue is one way of doing so.

The messages are simple: there should be a
presumption against detention of stateless
persons; detention should be non-discrim-
inatory in every respect; there should be a
time limit regarding its length; alternatives
to detention exist and should be applied. In
her article on alternatives to detention, Alice
Edwards compares several models of alter-
natives and shows their “workability”, even
if the criteria for that are not primarily con-
cerned with human rights but with imple-
menting governmental migration policies.

The broader theme, however, is the relation-
ship between the right to equality and de-
tention. The principles on equality should
apply in detention settings as they do in all
other areas of life regulated by law. To date,
detailed equality legislation and policies
have been better in addressing discrimina-
tion in other contexts: employment, provi-
sion of goods and services, education, etc.
But detention has been frequently the realm
of exemptions, in law or in practice, and gov-
erned by other principles, such as fighting
crime, ensuring public safety and national
security, or migration management. The
need now is for stakeholders to take a fresh
look at detention from a unified human
rights framework on equality.

Dimitrina Petrova
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"Dositive oblizations of states to
protect and fulfil human rights

may necessitate zeasonable accom-
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Gender ldentity Discrimination in
European Judicial Discourse

Lauri Sivonen?

Introduction: Gender Identity

Gender identity is receiving increasing rec-
ognition as a prohibited ground of discrimi-
nation at international and national levels.
The UN system and the Council of Europe
have highlighted its pertinence in the im-
plementation of international and European
human rights standards.? Explicit references
to gender identity can also be found in re-
cent national equal treatment legislation in a
growing number of countries.?

One focal point for these developments was
the publication, by a group of international
human rights experts in 2007, of Principles
on the application of international human
rights law in relation to sexual orientation
and gender identity, usually referred to as
the Yogyakarta Principles. The definitions of
sexual orientation and gender identity given
in the Yogyakarta Principles have acquired
a considerable degree of authority although
they have also received critical attention.*
The principles define gender identity in a
broad manner,; also incorporating elements
of the notion of “gender expression”:

“Gender identity is understood to refer
to each person’s deeply felt internal and in-
dividual experience of gender, which may or
may not correspond with the sex assigned
at birth, including the personal sense of the
body (which may involve, if freely chosen,
modification of bodily appearance or func-
tion by medical, surgical or other means) and
other expressions of gender, including dress,
speech and mannerisms.”®

Critics of the concept, drawing on queer the-
ory, have pointed out that such a definition
privileges essentialist identity above gender
blurring while acknowledging that trans ac-
tivists did agree to the definition as a strate-
gic choice.®

This broad definition of gender identity is
applicable to practically everyone. However,
the group of people usually identified as
facing discrimination on grounds of gender
identity are trans persons. This heterogene-
ous group of people encompasses persons
who have a gender identity which is differ-
ent from the sex assigned to them at birth
and people who wish to portray their gender
identity in a different way to the sex assigned
at birth. It includes people who feel they
have to, prefer to, or choose to, for example
by clothing, accessories, mannerisms, speech
patterns, cosmetics or body modification,
present themselves differently from the ex-
pectations of the gender role associated with
the sex assigned to them at birth. Among
trans people, transsexuals in particular may
wish to undergo hormonal and surgical gen-
der reassignment or affirming treatment to
permanently modify their bodily appear-
ance and function. Other trans persons may
choose different means to express their gen-
der identity.”

Recent European studies have demonstrated
that trans persons experience discrimination
in many areas of life including employment,
healthcare and education.? A particular chal-
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lenge for transsexuals is the legal recogni-
tion of preferred gender, which may involve
complicated administrative and medical pro-
cedures. The frequent requirement of infer-
tility, i.e. sterilisation, is a case in point. The
fact that trans persons are often subjected to
medical diagnoses, and need trans-specific
healthcare highlights healthcare as the con-
text of potential discrimination.

This article will discuss the ways European
jurisprudence has viewed and ruled on gen-
der identity discrimination. In this context,
European judicial discourse is understood to
encompass the supranational judgments and
decisions taken by the European Court of Hu-
man Rights (the ECtHR), the former Europe-
an Commission of Human Rights (the Com-
mission) which functioned as the ECtHR’s
ante-chamber until the late 1990s, and the
Court of Justice of the European Union (pre-
viously known as the European Court of
Justice). This view from above is naturally
limited in many respects and covers only
partially the wide range of discrimination
encountered by trans persons on grounds of
their gender identity. Yet it can offer valuable
insights into the treatment of trans people in
society as the cases discussed pose funda-
mental questions about the nature of obsta-
cles trans persons experience to the full and
effective enjoyment of human rights.

In fact, “gender identity” as such is only rare-
ly mentioned in European jurisprudence.
The currently more ambiguous term “sexual
identity” has been, since the 1970s, the pre-
ferred term used in European jurisprudence,
to cover some of the ground coming under
today’s notion of gender identity.” Owing to
the closed lists of prohibited grounds under
EU law, the Court of Justice of the European
Union in Luxembourg (the Court of Justice)
has approached gender identity discrimina-
tion through the “sex” ground.'® The ECtHR
and the Commission in Strasbourg have had
no such imperative need to identify gender
identity discrimination with the sex ground
since the European Convention on Human
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Rights (the ECHR) operates on an open-end-
ed list of discrimination grounds. European
jurisprudence on the subject has, neverthe-
less, been relatively clear in distinguishing
gender identity and sexual identity from
sexual orientation in this context.

In reality, the ECtHR has hardly ever ruled
explicitly under Article 14 (Prohibition of
Discrimination) of the ECHR in cases re-
lated to trans persons.'! Both the ECtHR
and the Commission have usually preferred
to decide such cases with reference to the
substantial Articles (e.g. 3 (Prohibition of
Torture), 6 (Right to a Fair Trial), 8 (Right
to Respect for Private and Family Life) and
12 (Right to Marry)) alone, following by now
somewhat dated judicial practice. However,
this has been followed by the occasional ac-
knowledgement that the discrimination al-
leged by the applicant under Article 14 had
been at the heart of the complaints related
to the substantial articles as well.'? Still, in
these cases, the ECtHR and the Commission
have not applied a discourse which fully
elaborates the non-discrimination angle. The
ECtHR’s doctrine on differential treatment
is rarely referred to explicitly. This is in con-
trast with the Court of Justice where the non-
discrimination approach is explicit, as the EU
equal treatment directives provide the basis
for the rulings.

Naturally, the approach taken by the ECtHR
and the Commission could be primarily de-
scribed as human rights-based. The differ-
ence between a rights-based and an equal
treatment approach is, however, somewhat
academic. Both approaches can be ultimate-
ly grounded on the fundamental principles
enunciated in the Universal Declaration
of Human Rights which, at the outset (Ar-
ticle 1), highlights equality in dignity and
rights. Non-discrimination and equality are
transversal principles underpinning human
rights. The insight of the ECtHR and, even
more so, of the Commission, that the indi-
vidual’s right to self-determination of gender
identity - with reference to Article 8 of the



ECHR - is the fundamental aspect of the com-
plaints brought forward by trans persons
under the ECHR, is perfectly relevant to both
approaches.’

European jurisprudence on gender identity
discrimination is also intimately connected
with the development of the doctrine of
states’ positive duties under the ECHR and
the necessity to provide differential treat-
ment to trans persons when the treatment
afforded to the majority would be clearly dis-
criminatory in their case. The need to build
on the concept of reasonable accommodation
in this context is evident. This demonstrates
the evolution from formal equality towards
substantive and transformative equality as
the doctrine underpinning equal treatment
legislation.'

This article will focus on three specific ele-
ments of European judicial discourse on
gender identity. It will first discuss the scope
given to the ground of gender identity in the
jurisprudence, with reference to the notion
of sexual identity and the prevailing medical
classifications which frame the discourse.
The article will then turn to the development
of the doctrine on positive duties and the
pertinence of reasonable accommodation
to the subject. An analysis of the limits and
lacunae of the protection afforded which fol-
lows highlights certain troubling images con-
veyed by the discourse. The conclusion will
build on the general observations outlined in
the introduction.

1. Sexual Identity and Medical Discourse

In European judicial discourse, gender iden-
tity is most often referred to as sexual iden-
tity, even though gender identity has also
been specifically mentioned in more recent
jurisprudence. As early as the 1970s, the
Commission referred to sexual identity as
an essential element of personality, which
in the case of a “post-operative” transsexual
resulted “from his changed physical form,
his psychical make-up and his social role”.!®

Transformation from one sexual identity to
another characterised the use of the concept
in the judicial discourse often referred to as
“new sexual identity” in the context of “the
legal recognition of the change in the appli-
cant’s sexual identity”.!® In this manner, sex-
ual identity was clearly differentiated from
the notion of sexual orientation'” and was
applied in ways coming relatively close to the
current concept of gender identity.

Gender identity, in its rare appearances in
the jurisprudence, is applied in an analogous
fashion. In 2002-2003, the ECtHR stressed
that “gender identity is one of the most inti-
mate areas of a person’s private life” and dis-
cussed the significance of the chromosomal
element of sex for “the purposes of legal at-
tribution of gender identity for transsexu-
als”.!® Gender identity is also referred to in
the context of medical classifications due to
the existence of “gender identity disorder” in
the Diagnostic and Statistical Manual of Men-
tal Disorders of the American Psychiatric
Association (DSM-1V) and the WHO Interna-
tional Classification of Diseases (ICD-10).%°

The jurisprudence is in fact heavily penetrat-
ed by medical discourse. As the case law is
almost exclusively related to transsexuals,
“transsexualism”, a medical diagnosis which
preceded that of gender identity disorder in
the DSV, is often the subject of deliberations.
In 1979, the Commission defined transsexu-
alism as:

“[A]n illness characterised by dual
personality - one physical and the other
mental. The patient is deeply convinced of
belonging to the other sex resulting in the
demand that one’s body is rectified accord-
ingly."2°

In 1986, the ECtHR noted that transsexual-
ism was not a new condition and stated that
the:

“[T]erm ‘transsexual’ is usually ap-
plied to those who, whilst belonging physi-

13
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cally to one sex, feel convinced that they be-
long to the other; they often seek to achieve
a more integrated, unambiguous identity by
undergoing medical treatment and surgical
operations to adapt their physical character-
istics to their psychological nature”. It also
underlined that “post-operative” transsexu-
als formed a fairly well-defined and identifi-
able group.?!

Later on, the condition of “gender dyspho-
ria” became associated with transsexualism
in the case law.?? In fact, the ECtHR has ex-
plicitly confirmed that “transsexuality”, with
reference to gender dysphoria, is a protected
ground of discrimination under Article 14 of
the ECHR, which includes an open-ended list
of prohibited grounds of discrimination.?
This underscores the close interplay of the
medical and legal discourses in delimiting
the scope of gender identity as a discrimina-
tion ground in European jurisprudence. For
the ECtHR, this discrimination ground would
principally apply in cases of unequal treat-
ment experienced by transsexual persons
who have undergone gender reassignment
treatment.

Accordingly, medical discourse has played an
important part in affording rights protection
to transsexuals in the first place. Instead of
using gender identity as a broader discrimi-
nation ground, transsexualism, defined as a
medical condition, has been applied in Eu-
ropean jurisprudence. Medical and scientific
developments related to transsexualism and
to its possible etiology were often discussed
in the rulings of the ECtHR.?* This was partly
due to the fact that national jurisprudence
had occasionally arrived at the conclu-
sion that transsexualism had been willingly
caused by the applicants themselves and that
they thereby did not merit specific legal pro-
tection or recognition.?> The legal definition
of sex, from an overwhelmingly biological
point of view, laid down in the English case
of Corbett v Corbett [1971] P83 played an im-
portant part in early jurisprudence as well.?®
Only as late as in 2002, the ECtHR brushed
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aside the pertinence of arguments regard-
ing medical etiology as well as the predomi-
nance of a biological definition of sex and
recognised that medical science did not pro-
vide any determining argument as regards
the legal recognition of transsexuals.?’” The
Commission had arrived at a similar position
in 1979.22 However, this did not change the
underlying assumption that transsexuality
or gender dysphoria as a medical condition
was the applicable discrimination ground as
such.

It is also significant to note that the ECtHR
has made an attempt to differentiate be-
tween the applicable medical and legal dis-
courses. In two judgments from 2003 and
2009, the ECtHR castigated the judicial au-
thorities in Germany and Switzerland for
substituting themselves for medical experts
by stressing that determining the medical
necessity of gender reassignment measures
was not a matter of legal definition.?” By do-
ing so, the ECtHR not only highlighted the
autonomy of medical expertise over legal
discourse but also the right to self-determi-
nation by transsexuals who were no longer
expected to prove the medical necessity of
gender reassignment treatment. In the Chris-
tine Goodwin v The United Kingdom judgment
of 2002, the ECtHR had already stated that it
was illogical for a State not to afford full legal
recognition for the transsexual’s preferred
gender if gender reassignment treatment
had already been authorised and financed by
the state on the basis of a medical diagnosis
and treatment operated by a national health
service.*

The jurisprudence of the Court of Justice re-
lated to trans persons is also framed by medi-
cal discourse. Definitions of transsexuality or
transsexualism, as well as the legality of gen-
der reassignment treatment, play an impor-
tant part in the deliberations. The medical
conditions of gender dysphoria and gender
identity disorder are also specifically men-
tioned.*! Yet there is a more conscious em-
phasis on discrimination than in the rulings



of the ECtHR. In fact, in these cases the Court
of Justice has applied the ground of sex in its
judgments with reference to the principle of
equality as laid out in EU directives on the
equal treatment for men and women.?? The
Court of Justice has affirmed that discrimi-
nation arising from gender reassignment,
i.e. the intention of a person to undergo or
having undergone gender reassignment, is
covered by the principle of equality between
men and women.?? In addition, the jurispru-
dence has made it clear that discrimination
based on gender reassignment should not
be confused with discrimination related to
sexual orientation.?*

Since the equal treatment directives of the
European Union operate with closed lists of
discrimination grounds, the sex ground was
simply the only applicable ground in this in-
stance in the absence of a specific ground of
transsexuality or gender identity in EU law.
The Advocate General has also pointed out
that transsexuals do not constitute a third
sex and do therefore fall under the scope of
equal treatment directives.*® In a case con-
cerning a dismissal from a job, the Court
of Justice applied as a comparator persons
of the sex to which the applicant had been
deemed to belong before undergoing gender
reassignment.®

In conclusion, it should be stressed that the
ground of gender identity in European juris-
prudence is clearly related to medical classi-
fications and the medical condition of gender
dysphoria or gender identity disorder. In fact,
the origins of the notion of gender identity
itself can also be found in medical and psy-
chological discourse.?” It should be highlight-
ed that European jurisprudence has rather
exclusively concerned transsexuals. Trans-
sexuality and gender reassignment, the lat-
ter with reference to the ground of sex, rath-
er than gender identity in a broader sense,
are the prohibited discrimination grounds
applied by the ECtHR and the Court of Jus-
tice. This naturally has implications in terms
of the scope of protection afforded and it is

unclear whether other trans persons than
transsexuals would be able to profit from the
European non-discrimination guarantees to
a similar extent as transsexuals.

2. Positive Obligations and Reasonable
Accommodation

European jurisprudence on gender identity
discrimination coincided with the develop-
ment of the doctrine of positive obligations
by the ECtHR and the Commission. Positive
obligations, in turn, are intricately related
to the notion of substantive equality when
applied in the field of non-discrimination.®
This is particularly significant to trans per-
sons whose full enjoyment of human rights
often requires differential treatment or rea-
sonable accommodation in a more contem-
porary sense.

The development of positive obligations by
the European Court of Human Rights is usu-
ally traced to the judgment Marckx v Belgium
of 13 June 1979 dealing with the difference
of treatment made between “illegitimate”
and legitimate children under Belgian law
with reference to Articles 8 and 14 of the
ECHR. In this case, the ECtHR noted that
“there may be positive obligations inherent
in an effective ‘respect’ for family life” and
that states had an obligation to ensure the
coherence of their national law by making
necessary reforms following rulings by the
ECtHR.?? In the judgment Airey v Ireland of 9
October 1979, concerning an effective right
of access to the courts and the availability of
legal aid with reference to Articles 6-1 and 8
of the ECHR, the ECtHR already stated clearly
that the “fulfilment of a duty under the Con-
vention on occasion necessitates some posi-
tive action on the part of the State; in such
circumstances, the State cannot simply re-
main passive”.*® The doctrine of positive ob-
ligations is built upon the realisation that the
state should not only abstain from interfer-
ing with the rights of individuals (a “negative
obligation”) but also take positive measures,
when necessary, to protect and fulfil such

15
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rights. This is in line with the Court’s often
repeated dictum that “[t]he Convention is in-
tended to guarantee not rights that are theo-
retical or illusory but rights that are practical
and effective”.*!

In the first Opinion of the Commission on a
case related to gender identity - D. van Oost-
erwijck v Belgium of 1 March 1979 - predat-
ing the ECtHR’s Marckx judgment, the Com-
mission still stated that Article 8 of the ECHR
predominantly implied only negative obliga-
tions on the part of the State. In reality, how-
ever, the Commission’s finding of a violation
of Article 8 in this case implied a positive ob-
ligation even if this was not spelled out in an
explicit manner. With reference to the failure
of the applicant to obtain recognition of his
preferred gender, the Commission stated:

“In the Commission’s opinion, the
failure of Belgium to contemplate measures
which would make it possible to take account
in the applicant’s civil status of the changes
which have lawfully occurred, amounts not
to an interference in the applicant’s exercise
of his right to respect for private life, but a
veritable failure to recognise the respect due
to his private life within the meaning of para-
graph 1 of Article 8 of the Convention.”*?

Such a “veritable failure” to “contemplate
measures” which would result in due re-
spect being given to the private life of the
applicant does in practice amount to a fail-
ure to observe positive obligations inher-
ent in a proactive reading of Article 8 of the
ECHR. It is therefore not surprising that in
a separate opinion appended to the report,
one member of the Commission concluded
that the ECHR indeed imposed positive ob-
ligations on states under Article 8. In fact,
this statement was made with reference to
the Commission’s earlier Opinion in the case
of Marckx, in which the Commission had al-
ready argued that the right to respect for
family life under Article 8 implied the right
to the legal recognition by the state of the pa-
rental affiliation between the mother and an
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“illegitimate” child.** Subsequently, the ex-
tent of the state’s positive obligations under
Article 8 as to the right to respect for private
life of transsexuals in terms of the state’s rec-
ognition of their preferred gender became a
major point of contention, for two decades,
between the ECtHR and the Commission.*

With the exception of the case of C. against
United Kingdom,** the Commission always
upheld its initial position that states violated
the positive obligations inherent in Article
8 of the ECHR when they did not grant of-
ficial recognition to transsexuals’ preferred
gender. Its Opinion in the case of Mark Rees
against United Kingdom from 1984 referred
directly to the positive obligations of states*’
and couched its arguments in terms which
come close to acknowledging the right of
transsexuals to self-determination:

“The Commission accepts the ap-
plicant’s view that sex is one of the essential
elements of human personality. If modern
medical research into specific problems of
transsexualism and surgery as effected in the
present case has made possible a change of
sex as far as the normal appearance of a per-
son is concerned Art 8 must be understood as
protecting such an individual against the non-
recognition of his/her changed sex as part of
his/her personality. This does not mean that
the legal recognition of a change of sex must
be extended to the period prior to the specific
moment of change. However, it must be pos-
sible for the individual after the change has
been effected, to confirm his/her normal ap-
pearance by the necessary documents.”*®

Furthermore, the Commission pointed out
that gender reassignment treatment had
assisted the applicant in realising his iden-
tity and “[i]n refusing to consider an entry
in the birth register reflecting the applicant’s
change of sex the respondent Government
treats the applicant as an ambiguous being”.*
It also noted that several member states of
the Council of Europe, including Sweden,
Germany;, [taly, Switzerland and Norway, had



already adopted procedures to recognise
transsexuals’ preferred gender.

The ECtHR, on the other hand, held a dif-
ferent position until its ruling in the case of
Christine Goodwin v The United Kingdom of
2002,5° with the exception of the case of B.
v France in 19925! in relation to which both
the ECtHR and the Commission were in rare
agreement. In the case of Rees v The United
Kingdom from 1986, the ECtHR acknowl-
edged the positive obligations inherent in an
effective respect for private life but stressed
that they were subject to the state’s mar-
gin of appreciation. It also pointed out that
the notion of “respect” was not clear-cut in
terms of positive obligations: the diversity
of national practices and situations had to
be taken into account when considering the
issue. Furthermore, in determining the exist-
ence of a positive obligation, a fair balance
had to be struck between the general inter-
est of the community and the interests of the
individual.>?

In the Rees case, the ECtHR departed from
the opinion of the Commission and ruled
that the respondent state had acted within
its margin of appreciation. It stated that:

“While the requirement of striking
a fair balance (...) may possibly, in the inter-
ests of persons in the applicant’s situation,
call for incidental adjustments to the existing
system, it cannot give rise to any direct ob-
ligation on the United Kingdom to alter the
very basis thereof.”>?

Accordingly, the Court deemed that the pos-
itive obligations inherent in Article 8 of the
ECHR did not extend as far as to require the
United Kingdom to change its birth registra-
tion system to recognise transsexuals’ pre-
ferred gender. The ECtHR did acknowledge,
nevertheless, that transsexuals encoun-
tered serious problems and highlighted the
need for appropriate legal measures to be
kept under review with reference to scien-
tific and societal developments.>*

Until 2002, the ECtHR maintained that sci-
entific and societal developments had not
tipped the balance of the state’s margin of
appreciation to oblige the United Kingdom
to change its birth registration system in
this respect. This remained so even when
an overwhelming majority of member states
had already adopted measures to grant full
legal recognition to gender reassignment. In
1998, the ECtHR still pointed out that there
was not “yet any common approach as to
how to address the repercussions which the
legal recognition of a change of sex may en-
tail for other areas of law”.>> This position,
which was clearly refuted by the Christine
Goodwin judgment of 2002, is quite contra-
dictory since the ECtHR has usually high-
lighted the margin of appreciation of states
to choose the exact measures aimed at ful-
filling their positive obligations.>® The exist-
ence of any “common approach” in a detailed
sense would appear unrealistic from this
perspective.

However, in the case of B. v France from
1992, the ECtHR did find a violation of Arti-
cle 8 owing to the failure of the French civil
register system to recognise the gender reas-
signment of the applicant. The ECtHR argued
that the situation in France was different
from that prevailing in the United Kingdom
and found that the applicant’s daily situation,
taken as a whole, was not compatible with
the respect due to her private life. It deemed
that the French civil register system was
adaptable to meet the needs of transsexu-
als and that the discrimination experienced
by them in France had reached a sufficient
level of seriousness to be taken into account
for the purposes of Article 8. The ECtHR also
considered more generally that attitudes
had changed, science progressed and the im-
portance attached to the “problem of trans-
sexualism” increased. It nevertheless stated
that a sufficiently broad consensus had not
yet been reached between member states
regarding the etiology of transsexualism and
the related legal situations and their conse-
quences so as to change the Court’s general
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appraisal of the situation in Europe from that
of its earlier judgments.%’

The simultaneous ECtHR Grand Chamber
judgments in Christine Goodwin v The United
Kingdom and I. v The United Kingdom®® from
2002 constituted a watershed in European
jurisprudence on gender identity.>® There is
irony in the fact that when the newly reor-
ganised ECtHR issued these rulings, which fi-
nally vindicated the position adopted by the
Commission in 1979, the Commission itself
had ceased to exist as a consequence of the
ECtHR’s reform. The extent of the positive
obligations of states to respect the private
life of transsexuals through the legal recogni-
tion of their gender reassignment was made
manifestly clear through these rulings which
took a further step towards recognising the
transsexuals’ right to self- determination:

“[TThe very essence of the Conven-
tion is respect for human dignity and human
freedom. Under Article 8 of the Convention
in particular, where the notion of personal
autonomy is an important principle under-
lying the interpretation of its guarantees,
protection is given to the personal sphere
of each individual, including the right to es-
tablish details of their identity as individual
human beings (...) In the twenty first century
the right of transsexuals to personal devel-
opment and to physical and moral security
in the full sense enjoyed by others in soci-
ety cannot be regarded as a matter of con-
troversy requiring the lapse of time to cast
clearer light on the issues involved. In short,
the unsatisfactory situation in which post-
operative transsexuals live in an intermedi-
ate zone as not quite one gender or the other
is no longer sustainable.”°

The ECtHR was fully aware of the significant
changes the respondent state had to carry
out in order to fulfil its positive obligations
in the fields of birth registration, access to
records, family law, affiliation, inheritance,
criminal justice, employment, social security
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and insurance. Nevertheless, the ECtHR de-
clared that:

“No concrete or substantial hardship
or detriment to the public interest has indeed
been demonstrated as likely to flow from any
change to the status of transsexuals and, as re-
gards other possible consequences, the Court
considers that society may reasonably be ex-
pected to tolerate a certain inconvenience to
enable individuals to live in dignity and worth
in accordance with the sexual identity chosen
by them at great personal cost.”®

The ECtHR concluded “that the fair balance
that is inherent in the Convention now tilts
decisively in favour of the applicant” and
found a violation of Article 8.%2

It should be noted that the Court of Justice
has also considered its cases related to gen-
der identity with reference to human dignity
and substantial equality. The Advocate Gen-
eral has clearly stated that the principle of
non-discrimination on grounds of sex, which
was applied in these cases, is aimed at attain-
ing substantive and actual equality between
persons.®® The dignity and freedom to which
transsexuals are entitled have been high-
lighted in terms of human dignity and the
fundamental right to free personal develop-
ment as also elaborated by the German Con-
stitutional Court.%*

The rulings of the ECtHR from 2002 open
the way for considering the importance of
the notion of reasonable accommodation for
trans persons. As the ECtHR has demonstrat-
ed, the effective enjoyment of human rights
by transsexuals requires clearly differential
treatment as that afforded to the majority.*°
Important changes to procedures and prac-
tices in many fields of societal activity were
foreseen by the ECtHR in order to accom-
modate the specific needs of transsexuals.
Differential treatment is necessary to ensure
the equality of outcomes. While the origi-
nal birth registration system in the United



Kingdom did not pose a problem to the over-
whelming majority of the population, it was
clearly not adapted to gender reassignment
and constituted an obstacle against the effec-
tive enjoyment of human rights by transsexu-
als. Here the parallels with many people with
disabilities are striking and it is not surpris-
ing that the concept of reasonable accommo-
dation has been developed, in the first place
although not exclusively, in the context of the
rights of persons with disabilities.®®

The UN Convention on the Rights of Persons
with Disabilities defines the notion of rea-
sonable accommodation in its Article 2:

“‘Reasonable accommodation’
means necessary and appropriate modifica-
tion and adjustments not imposing a dispro-
portionate or undue burden, where needed
in a particular case, to ensure to persons
with disabilities the enjoyment or exercise
on an equal basis with others of all human
rights and fundamental freedoms.”

Reasonable accommodation does not consti-
tute a temporary special measure or excep-
tion to the rule of equal treatment but is part
of the general obligation of non-discrimina-
tion as is the related notion of accessibility.®’

For trans persons, reasonable accommoda-
tion could include, for example, differential
procedures for civil registration, special fa-
cilities for changing name and sex in identity
documents and educational diplomas, and
adaptations to the working environment in
terms of unisex toilets and the availability of
time for treatment related to gender reassign-
ment. It could also encompass the possibility
to continue an existing marriage after gender
reassignment when it is not normally author-
ised for same-sex couples. There is a need
for further research and practice in order to
explore the possibilities for implementing
reasonable accommodation with reference to
gender identity and other prohibited grounds
of discrimination in addition to disability.

3. Disturbing Images

While the role of European jurisprudence
in protecting the human rights of trans per-
sons has been considerable, it also contains
disturbing features which pose fundamental
questions as to the limits of the afforded pro-
tection. In fact, the image of the trans person
shaped by the medico-legal discourse of the
jurisprudence is quite extraordinary and
one-sided. We appear to envision only trans-
sexuals who have almost always undergone
hormonal and surgical gender reassignment
treatment - “post-operative transsexual” is
one of the omnipresent markers. Medical di-
agnoses of gender dysphoria, gender identity
disorder and transsexualism accompany the
applicants who are portrayed, almost heroi-
cally, as exercising their right to self-deter-
mination by choosing to undergo dangerous
medical treatment to ensure the “stability” of
their gender identity.

It is this image of suffering individuals, who
through their extraordinary efforts become
“deserving” of legal and societal recognition,
which is embedded in the European juris-
prudence of all the judicial instances covered
in this article. In its judgment in van Kiick v
Germany, the ECtHR pointed out that:

“[G]iven the numerous and painful in-
terventions involved in gender reassign-
ment surgery and the level of commitment
and conviction required to achieve a change
in social gender role, it cannot be suggested
that there is anything arbitrary or capricious
in the decision taken by a person to undergo
gender reassignment”.®®

In the case of K. B. v The National Health
Service Pensions Agency and the Secretary of
State for Health, the Advocate General of the
Court of Justice of the European Union made
a similar statement:

“Transsexuals suffer the anguish of
being convinced that they are victims of an
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error on the part of nature. Many have cho-
sen suicide. At the end of a long and painful
process, in which hormone treatment is fol-
lowed by delicate surgery, medical science
can offer them partial relief by making their
external physical features correspond as far
as possible to those of the sex to which they
feel they belong. To my mind it is wrong that
the law should take refuge in purely techni-
cal expedients in order to deny full recog-
nition of an assimilation which has been so
painfully won.”¢

The portrayal takes place against a back-
ground of daily discrimination experienced
by transgender persons that is amply il-
lustrated in the rulings.”® The treatment of
transsexuals as “ambiguous beings” by the
state through its previous non-recognition of
gender reassignment plays an importantrole
and it should be noted that several applicants
have also claimed, albeit unsuccessfully so
far, violations of Article 3 on the prohibition
of torture of the ECHR as well.”! In the rul-
ings, the judicial bodies offer their sympathy
for the persons concerned even when they
are unable to uphold the applicants’ human
rights claims.”? Even those judges who clear-
ly state their scepticism towards the full rec-
ognition of the human rights of trans persons
in opinions appended to the judgments do
not fail to express concern over the human
suffering involved.”

However, there is an open space which re-
mains unexplored by the European jurispru-
dence. While the judicial discourse demon-
strates a desire for stability in terms of gen-
der identity and stress that transsexuals do
not represent a third sex,”* it is exactly this
space between two binaries that the rulings
fail to shed light into. Not that it is totally ab-
sent either. Transsexuals’ personal histories
of transition are usually recited at the be-
ginning of the judgments among “the facts”.
What is especially striking in these miniature
CVs is that they repeatedly demonstrate the
long period of time - several years if not dec-
ades - which it has taken for the applicants
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to “transition” to their “true gender identi-
ty”.”® Indeed, the jurisprudence and some ap-
pended opinions suggest that the official rec-
ognition of gender reassignment constitutes
an integral part of a long process, perhaps
providing the ultimate closure to the “transi-
tion”’¢ Yet, while we must highlight the fact
that not all trans persons actually intend to
undergo gender reassignment at all, even
among transsexuals who wish to do so, the
continuity or coherence of any binary gen-
der identity may not be as evident as we may
think initially, simply because of the tempo-
ral dimension involved.

This raises two inter-related issues. One is
the availability of protection against dis-
crimination for those trans persons who
do not intend to undergo gender reassign-
ment and those transsexuals who are in the
process of undergoing gender reassignment
treatment - not simply “intending or having
undergone” it. Another is the conditions re-
quired for the legal recognition of the pre-
ferred gender of trans persons. Although
both of these issues may still fall into the
cracks of the doctrines of subsidiarity and
the states’ margin of appreciation, they are
worth exploring for a moment.

The fact that the European judicial instanc-
es have almost exclusively dealt with claims
originating from “post-operative” trans-
sexuals among trans people demonstrates a
tendency that irreversible gender reassign-
ment treatment is viewed as a necessary
condition for acquiring legal recognition
for a trans person’s preferred gender. While
such a requirement is not universal among
European countries, it does exist in a great
number of them.”” Yet sterilisation as a con-
dition for the legal recognition of a person’s
gender identity, even with reference to a
medical condition, appears strange from a
human rights perspective. Principle 3 of the
Yogyakarta Principles advocates an end to
such requirements. The Commissioner for
Human Rights of the Council of Europe has
made a similar recommendation.”® The Eu-



ropean Court of Human Rights has not yet
ruled directly on this issue.

There is, however, jurisprudence on another
usual condition for the recognition of gender
reassignment, i.e. the requirement of be-
ing unmarried. On this issue, the ECtHR has
decided that a divorce requirement can fall
within the margin of appreciation of member
states. The ECtHR did so with the full knowl-
edge of the consequences of the requirement
on the family life of the applicants:

“The legislation clearly puts the ap-
plicants in a quandary - the first applicant
must, invidiously, sacrifice her gender or
their marriage. In those terms, there is a
direct and invasive effect on the applicants’
enjoyment of their right to respect for their
private and family life.””

The specificity of Article 12 of the ECHR, on
the right to marry, which in the main defers
to national legislation on marriage, was re-
ferred to by the ECtHR as a reason for find-
ing the application manifestly ill-founded. It
is of interest to note that in some member
states, the highest courts have ruled that a
divorce requirement would not be propor-
tionate for recognising gender reassign-
ment.®’ The proportionality test may ulti-
mately depend on the specific conditions
related to divorce and partnership legisla-
tion in each member state.

If we take the view that compulsory sterili-
sation or divorce requirements are too high
a price to pay for maintaining heteronorma-
tive gender binaries, we may then pose the
question as to the alternatives for recognis-
ing gender variance and protecting trans
persons more broadly against discrimination
to ensure their substantive equality. Perhaps
surprisingly, earlier European jurisprudence
on gender identity discrimination may shed
some alternative light for viewing the ques-
tion. In the 1970s, the Belgian government
argued in the case of D. van Oosterwijck be-
fore the Commission that the state only rare-

ly had to differentiate between women and
men. For example, the Belgian identity cards
and passports at the time did not indicate the
sex of the person concerned.®’ The French
government developed this line of argument
vigorously in the case of B. v France and
stressed that there usually was no need to
make the sex of a person explicit when car-
rying out public or private business.?? This
would demonstrate that the authorities of
member states have been able to imagine a
society where explicit distinctions based on
gender are only made when considered nec-
essary following a proportionality test.

Such imaginative capacity can also be found
at the national level currently as regards con-
ditions for recognising gender reassignment.
As already noted, the divorce requirement is
by no means universal. Such a requirement
does not make sense either in those coun-
tries where there is access to marriage by
same-sex couples more broadly.®® The steri-
lisation requirement is not universal either
and there is recent jurisprudence from the
German and Austrian constitutional courts
declaring it contrary to fundamental rights
guarantees.®* Current gender recognition
legislation in the United Kingdom, Spain and
Portugal does not require sterilisation.®

When such practices are followed by more
member states we may ultimately witness
more affirmative European jurisprudence
regarding the issue. This would open up the
possibility for European jurisprudence on
gender identity discrimination which would
not simply protect “post-operative” transsex-
uals but trans persons in a wider sense. Ju-
risprudence of this kind could also recognise
the existence of gender variance which can-
not simply be confined into binary categori-
sations but may indeed occupy “ambivalent”
or “intermediate zone” positions previously
eschewed by the ECtHR.8¢ The observance of
proportionality in determining the necessity
of making explicit distinctions as to the sex
or gender of a person as well as the imple-
mentation of reasonable accommodation for
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gender variance could then be applied as op-
erative principles for ensuring that all trans
persons can effectively enjoy their universal
human rights.

Conclusion

European judicial discourse on gender iden-
tity clearly demonstrates the fact that differ-
ential treatment can be essential for achiev-
ing substantive equality for certain minori-
ties in particular. Positive obligations of
states to protect and fulfil human rights may
necessitate reasonable accommodation to
enable individuals to live in dignity and enjoy
human rights on an equal basis with others.
In such situations, identical treatment for
everybody would result in the blindness of
formal equality to recognise people’s actual
diversity. Here the unity of human rights and
equality approaches is evident, highlighting
the pertinence of the notion of transforma-
tive equality,®” which is underpinned by the
need to take proactive measures, by a great
variety of institutions, to ensure equality.
The implementation of reasonable accom-
modation for other groups than people with
disabilities will have to be developed further.

However, discourse on gender identity
discrimination also provides pointers be-
yond minority concerns. The need to apply
proportionality in the distinctions made
in relation to sex or gender has a broader
relevance. Gender variance is by no means

limited to trans persons alone: a wide range
of differences in gendered roles and expres-
sions can be found among the population at
large. After all, the notion of gender identity
as defined in the Yogyakarta Principles is
applicable to practically everybody. A broad
understanding of gender identity, which may
also reach further than the definition given
in the Yogyakarta Principles, should have the
potential to question essentialist gender bi-
naries and accommodate the full scope of ex-
isting gender diversity. This underscores the
pertinence of gender identity to the ground
of sex or gender as well as gender equality
more generally. In the case of trans persons,
the European jurisprudence already demon-
strates that both grounds can be used to af-
ford protection against discrimination.

It would be worthwhile to explore further the
interconnections between these two grounds
in an effort to grasp the broader relevance of
the notion of gender identity that would also
temper the inherent binary essentialism pre-
sent in the sex ground. While both grounds
can be viewed separately, the fruitfulness of
their inter-relationship should not be under-
estimated. Although it may be necessary to
highlight the usefulness of the ground of gen-
der identity in ensuring specific and effective
protection against the discrimination en-
countered by trans persons, the strategic use
of both grounds and their cross-fertilisation
hold even greater potential for implementing
equality for the population at large.
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Small Steps to Equal Dignity: The Work
of the South African Equality Courts

Rosaan Kruger?

Introduction

“The South African Constitution is
primarily and emphatically an egalitarian
constitution. The supreme laws of compa-
rable constitutional states may underscore
other principles and rights. But in the light of
our own particular history, and our vision for
the future, a constitution was written with
equality at its centre. Equality is our Consti-
tution’s focus and organising principle.”?

Given the foundational role of equality in the
South African constitutional framework, the
drafters of the South African Constitution
(the Constitution) directed the South African
Parliament (Parliament) to enact legislation
to “prevent or prohibit unfair discrimination”
between individuals within three years of the
enactment of the Constitution.® Under great
pressure, Parliament finalised and passed
the Promotion of Equality and Prevention of
Unfair Discrimination Act (the Equality Act)
within two days of the constitutional dead-
line.* The Equality Act, as the title indicates,
addresses the promotion of equality on the
one hand, and provides for reactive meas-
ures where the equality right is breached,
on the other. The reactive provisions include
the prohibition of unfair discrimination and
related infringements of the equality right.
The Equality Act expressly provides for the
enforcement of its provisions in specifically
created equality courts. The majority of the
reactive provisions of the Equality Act have
been operational since 16 June 2003. More

than a decade after the enactment of the
legislation, the promotional aspects of the
Equality Act are yet to come into operation.

This article focuses on the reactive provisions
of the Equality Act by providing a snapshot
of the work of selected South African equal-
ity courts for the period from June 2003 to
December 2007 insofar as complaints of rac-
ism are concerned. In order to contextualise
the application of the Equality Act, the article
provides a brief overview of the reactive pro-
visions of the Equality Act and the mecha-
nisms for its enforcement.

1. The Reactive Provisions of the Equality
Act

1.1 Prohibited Behaviour

In the few years of constitutional democracy
preceding the enactment of the Equality Act,
the equality jurisprudence of the Constitu-
tional Court of South Africa (the Constitu-
tional Court) firmly established human dig-
nity as the interest protected by the equality
right, and therefore as the interest at the core
of the prohibition of unfair discrimination.®
The Constitutional Court takes a substantive
view of equality, focusing on the impact of
the discrimination on the complainant.® Un-
fair discrimination, in the view of the Consti-
tutional Court, is differential treatment of a
person on the basis of his or her membership
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of a group which impairs his or her funda-
mental human dignity.”

The Equality Act confirms the link between
the dignity interest and the right to equal-
ity in its prohibition of unfair discrimina-
tion,® hate speech,” harassment!® and “dis-
semination and publication of information
that unfairly discriminates”!* Each of these
is prohibited in relation to an extensive list
of “prohibited grounds”, which include race,
gender, sex, marital status, disability, eth-
nic and social origin and sexual orientation,
as well as unlisted analogous grounds, the
manipulation of which may lead to systemic
disadvantage, impairment of dignity or the
undermining of a person’s equal enjoyment
of rights.’? The provisions of the Equality Act
bind the state and all persons,3 but do not
apply in the context of employment where
the specific provisions of the Employment
Equity Act regulate behaviour.**

The provisions of the Equality Act regarding
the prohibition of unfair discrimination are
elaborate. The Equality Act prohibits unfair
discrimination on any of the “prohibited
grounds” generally,’® and then goes further
to prohibit unfair discrimination on the basis
of race,*® gender!” and disability'® separately
by providing examples of each of these which
could give rise to a complaint under the
Equality Act. The Equality Act further defines
both “equality” and “discrimination”. The for-
mer is defined to include “the full and equal
enjoyment of rights and freedoms as con-
templated in the Constitution and includes
de jure and de facto equality and also equal-
ity in terms of outcomes”'® “Discrimination”
refers to any positive act or omission which
imposes burdens, obligations or disadvan-
tage on a person, or withholds benefits, op-
portunities or advantages from a person,
whether directly or indirectly on the basis of
one or more of the prohibited grounds.?’ In
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line with the constitutional formulation, the
Equality Act also prohibits “unfair” discrimi-
nation. In each instance, therefore, it has to
be determined whether the imposition of
burdens or withholding of benefits meets the
“unfairness” threshold set by Section 14 (De-
termination of Fairness or Unfairness) of the
Equality Act. This section stipulates that af-
firmative action programmes do not amount
to unfair discrimination and continues in less
clear terms,?' to set out the factors to be used
to determine fairness.? In the absence of an
amendment to clarify the fairness test under
the Equality Act, or a declaration of its inva-
lidity, the test for unfairness as set out in the
Equality Act must be applied. It is suggested
that the determination of fairness should
hinge on a consideration of the impact of the
discrimination on the fundamental dignity
of the complainant as set out in the juris-
prudence of the Constitutional Court. Where
that fundamental dignity of the complainant
is impaired by the actions of the respondent,
the discrimination is unfair.

The second violation of the equality right
prohibited by the Equality Act is hate
speech.?® The Equality Act defines hate
speech very broadly. Section 10 prohibits the
publication, propagation, advocating or com-
munication of words based on the prohibited
grounds which “could reasonably be con-
strued to demonstrate a clear intention to (a)
be hurtful; (b) be harmful or to incite harm;
(c) promote or propagate hatred”. Bona fide
artistic creativity, academic enquiry and ac-
curate reporting in the public interest do not
amount to hate speech.?* It is evident that
mere offensive speech based on one of the
prohibited grounds that hurts the feelings of
a complainant may be held to constitute hate
speech under this broad definition. This for-
mulation of hate speech arguably limits the
right to freedom of expression protected by
Section 16 of the Constitution beyond that



which is constitutionally acceptable.?® In the
absence of a declaration of constitutional
invalidity, however, this broad formulation
stands and must be applied.

Section 12 of the Equality Act prohibits the
dissemination, broadcasting, publication
or display or any information, notice or ad-
vertisement that “could reasonably be con-
strued or reasonably be understood to dem-
onstrate a clear intention to unfairly discrim-
inate against any person”. Bona fide artistic
creativity, academic enquiry and accurate
reporting in the public interest are valid de-
fences to a complaint under this section. It is
unclear exactly what behaviour this section
is targeting.?

The last indignity prohibited by the Equality
Act is harassment.?’ Section 1 defines “har-
assment” as:

“[Ulnwanted conduct which is per-
sistent or serious and demeans, humiliates
or creates a hostile or intimidating environ-
ment or is calculated to induce submission
by actual or threatened adverse consequenc-
es and which relate to:

(a) sex, gender or sexual orientation; or

(b) a person’s membership or presumed
membership of a group identified by one or
more of the prohibited grounds or a charac-
teristic associated with such a group”.

With this enactment, the legislature deter-
mined that harassment also constituted a
wrong outside the workplace?® and is in-
dependent from the common law of delict
(tort) which allows any person who suf-
fered an iniuria, that is an impairment of
his or her personality interests in the body,
good name and dignity, as a result of the
wrongful and intentional actions of another,
to institute a claim for damages against the
wrongdoer.?’

The legislature identified different ways in
which the dignity interest at the core of the
equality right can be harmed. The elimina-
tion of unfair discrimination, hate speech
and harassment would certainly contribute
to social change in an egalitarian direction
in South Africa. The success or failure of
legislative prohibitions such as these de-
pends on the mechanisms of enforcement
and actual enforcement of the prohibitions.
The next two sections address each of these
aspects in turn.

1.2 The Enforcement Mechanisms under
the Equality Act

A contravention of the Equality Act entitles a
complainant to institute proceedings against
the respondent in specially created equality
courts. The Equality Act designates all high
courts in South Africa to be equality courts
for their areas of jurisdiction.?* Additionally,
magistrates’ courts may be designated to sit
as equality courts for their areas of jurisdic-
tion.*! As of 28 August 2009, all magistrates’
courts in South Africa have been designated
as equality courts.* These arrangements
seem to suggest that equality courts are
readily accessible. However, the Equality Act
further stipulates that matters under the
Equality Act may only be heard by presid-
ing officers who have completed a training
course equipping them to be equality court
presiding officers.® It is not clear how many
presiding officers have been trained.** The
Equality Act also specifies that each equal-
ity court is to have its own specially trained
clerk to assist the court in the performance
of its functions.®

The standing provisions under the Equal-
ity Act are generous. Proceedings may be
instituted by: (i) a person acting in his or
her own interest; (ii) a person acting on be-
half of someone who cannot act in his or her
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own name; or (iii) a person acting on behalf
of or in the interests of a group or asso-
ciation.?® The South African Human Rights
Commission or the Commission for Gender
Equality may also institute equality court
proceedings.?’

The procedural rules applicable in the equal-
ity courts are aimed at informal and speedy
processing of complaints. The complainant
brings his or her complaint to the attention
of the court by completing a complaint form,
which sets out the particulars of the com-
plainant and that of the respondent and the
complaint, while also indicating the remedy
requested.®® No fees are payable for the in-
stitution of proceedings.®* The clerk of the
equality court is expected to provide assis-
tance to complainants by providing them
with information regarding the Equality Act
and the procedure of the equality courts. It
is thus evident why training of clerks is im-
portant: if the clerk is unsure as to the mean-
ing and application of the provisions of the
Equality Act, potentially deserving com-
plaints may fall by the wayside.

The Equality Act and the Regulations Relat-
ing to the Promotion of Equality and Preven-
tion of Unfair Discrimination Act, 2000*° set
strict time limits for the processing of com-
plaints.*! It furthermore allows the court to
refer a matter to an alternative forum for de-
termination of the dispute in terms of that fo-
rum’s powers.*? Alternative fora which may
be asked to deal with matters include, for ex-
ample, the South African Human Rights Com-
mission, the Advertising Standards Agency
or the Broadcasting Complaints Commis-
sion. The alternative forum may also refer
the matter back to the equality court.*?

In order to facilitate a speedy resolution of
the dispute, the Equality Act introduces a di-
rections hearing which is to be held prior to
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the inquiry.** The directions hearing allows
the parties and the court to map the way for-
ward in relation to the consideration of the
complaint. This hearing is particularly signif-
icant where the parties are unrepresented,
as it affords the presiding officer an oppor-
tunity to explain the process to the parties.

The Equality Act does not prescribe a partic-
ular format for the inquiry, and the ordinary
rules of the high and magistrates’ courts will
thus be applied,* tempered with the require-
ments regarding informality and participa-
tion by the parties.*® The requirements of
informality and participation by the parties
may necessitate a prior agreement between
the parties and the presiding officer regard-
ing parties’ roles at each of the stages of the
inquiry. It may, in particular, require the pre-
siding officer to be more proactive in the
proceedings and to descend into the arena
through active questioning of the witnesses.

Section 13 of the Equality Act provides that
in matters of unfair discrimination, the com-
plainant has to make out a prima facie case of
discrimination, whereupon a full burden of
proof shifts to the respondent who then has
to prove, on a balance of probabilities, that
the discrimination did not take place, that it
was not on one of the prohibited grounds or
that it was not unfair. No equivalent shift of
the burden of proof is provided for in rela-
tion to the other complaints (hate speech,
harassment or the publication of information
that discriminates unfairly), which means
that the complainant carries a full burden of
proofin relation to these complaints.

Complainants who choose to litigate under
the Equality Act do so in order to obtain a
remedy. To an extent, the remedies under
the Equality Act'” are similar to constitu-
tional remedies in that they are aimed at
vindication of the equality right and deter-



rence of further infringements of the right.*®
But the remedies also reflect features of
ordinary civil law remedies. Different com-
binations of these constitutional and civil
law remedies’ features are reflected in the
remedies provided for in the Equality Act.
Some of the remedies are forward-looking,
while others are backward-looking; some
are community-oriented, while others are
individualistic. Several of the remedies are
structural, while others reflect corrective or
retributive features.* So, for example, the
Equality Act provides for an award of dam-
ages to an organisation®® as a remedy, or an
award of damages to an individual as a rem-
edy.>* The former award is clearly more for-
ward-looking than the latter since an organ-
isation that, for example, fights racism or
sexism could put an award to work to influ-
ence members of society, whereas an award
of damages to an individual assuages only
the impairment suffered by the complain-
ant. Other forward-looking, yet corrective
remedies that an equality court may grant
include policy or practice audit orders®? and
an order directing the respondent to file
regular progress reports with the court or
an institution such as the South African Hu-
man Rights Commission.>?

More typical civil law remedies that may be
granted under the Equality Act include in-
terim relief,** declaratory orders® and mak-
ing a settlement agreement an order of the
court.®® The Equality Act also outlines spe-
cific remedies relevant to complaints under
the Equality Act. These include “an order
restraining unfair discriminatory practices
or directing that specific steps be taken to
stop the unfair discrimination, hate speech
or harassment”;*” an order directing the re-
spondent to make specific opportunities or
privileges available to the complainant;>®
and an order directing the implementation
of special measures to address the trans-

gression of the provisions of the Act.* It is
evident that the facts of a particular matter
will determine the scope of the remedy to be
granted in each instance.

The Equality Act also introduces a “novel”
remedy which is that of an unconditional
apology. Unconditional apologies as rem-
edies are not completely unknown in South
Africa since the common law of delict knew
the amende honorable as a remedy which
involved a declaration by the wrongdoer
acknowledging that he or she had uttered
words which impaired the dignity of the
plaintiff and the offer of an apology for the
wrongful infringement thereof.®® In recent
years, and partly in response to the inclusion
of this remedy in the Equality Act,** Consti-
tutional Court judges have commented fa-
vourably on apology as a suitable remedy
in matters of defamation or for the infringe-
ment of a person’s dignity.®> This remedy is
particularly suited to instances where the
impairment of the dignity of the complain-
ant or plaintiff damaged the relationship
between the parties.®® An unconditional and
genuine apology restores justice, creates the
potential for reconciliation between the par-
ties and affirms the equal dignity of the com-
plainant and the respondent.

Institution of proceedings in terms of the
Equality Act does not prohibit other forms
of legal redress. Criminal prosecution where
the conduct also meets the requirement of
the criminal law is one such possibility.®* The
criminal sanction and the civil redress under
the Equality Act may thus both be pursued
in respect of a single cause of action. Fur-
thermore, a person whose dignity has been
impaired through unfair discrimination, hate
speech or harassment may choose to pursue
a claim in terms of the law of delict rather
than lodge a complaint in terms of the Equal-
ity Act since the Equality Act did not repeal
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the common law and does not prevent a per-
son from instituting proceedings in terms of
the common law.

Judgments of equality courts may be ap-
pealed or taken on review to a high court,*®
and they may even, with the leave of the
Constitutional Court, be appealed directly
to that court.®®

The substantive reactive provisions set
out in the Equality Act and the procedural
mechanisms provided for the enforcement
of these provisions create the means and
the framework for assertion of the equal-
ity right. Given this and the relatively high
levels of intolerance still prevalent in the
country,®” it would be logical to conclude
that the equality courts are inundated with
complaints. The reality, however, is that rel-
atively few complaints have been brought
before the equality courts since their incep-
tion,*® thus creating limited opportunities
for engagement with the provisions of the
Equality Act. The Act has, however, been put
to work and the next section outlines the
number, nature and outcomes of complaints
made to selected equality courts operating
at the magistrate’s court level in relation to
complaints of racism.

2. Putting the Act to the Test: Racism Com-
plaints Made to Selected Equality Courts

During 2007 and 2008, the author visited
four pre-selected urban equality courts to
collect information regarding the imple-
mentation of the Equality Act as part of her
PhD research.®® The research considered
complaints made to the equality courts for
the magisterial districts of Pretoria, Johan-
nesburg, Cape Town and Durban for the
time period from 16 June 2003 (the date of
inception of the equality courts) to 31 De-
cember 2007. The author investigated the
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implementation of the Equality Act at the
level of the magistrate’s court because these
courts are hierarchically the closest to the
people and are physically and financially
more accessible than the high courts.”® The
research was limited to complaints of rac-
ism in view of the history of troubled racial
relations in South Africa and the constitu-
tionally mandated transformation that is
required in this regard.

During the court visits, information was
collected from court files regarding racism
complaints received and the progress made
in relation to the resolution of the matters.
A very broad view of complaints of racism
was adopted, and every instance in which
a complainant alleged that his or her race
influenced the behaviour of the respondent
was considered to be a complaint of racism.
The complaint form does not explicitly re-
quire a complainant to indicate whether the
complaint is one of unfair discrimination,
hate speech, the publication of information
that discriminates unfairly or harassment.
Complainants therefore provide details of
their complaints in their own words, with-
out categorising the complaint in terms of
the provisions of the Equality Act. Given
the fact that the complaints were set out
in the complainants’ own words, it was not
possible to divide complaints, according to
the provisions of the Equality Act, as unfair
discrimination, hate speech and the publi-
cation of information that discriminates un-
fairly or harassment. The complaints were
therefore categorised, on the version of
events as set out by the complainants in the
complaint forms, as: (i) complaints involv-
ing racist action; (ii) complaints involving
the use of racist language; and (iii) mixed
complaints which involved action and lan-
guage. The findings as to the number of rac-
ism-related complaints laid at the four court
sites are summarised in the graph below:



The Pretoria, Johannesburg and Cape Town
equality courts received 37, 34 and 19 com-
plaints respectively. The Durban equality
court received 125 complaints for the same
time period. There is no clear explanation
for the discrepancy, but it may be that satis-
fied litigants whose matters served before
the Durban equality court spread the word
about the court and its work. The smaller
number of complaints made to the Pretoria,
Johannesburg and Cape Town courts limited
the opportunities of these courts to engage
with the provisions of the Equality Act.

2.1 Pretoria

For the time period under consideration,
no judgments were delivered by the Preto-
ria equality court. The reasons for this are
varied. In relation to the majority of com-

plaints, the respondents were never notified
of the complaint against them.”! The abrupt
early end of several matters was the result
of an additional step in the process of deal-
ing with complaints under the Equality Act
that was introduced by the presiding officers
of the Pretoria equality court. As a matter of
course, all complaints made to the court were
screened by a presiding officer prior to noti-
fication of the respondent. No clear reason
for the introduction of this step was evident
from the court documents. One could spec-
ulate that it was introduced to assist clerks
who were unsure as to the application of the
Equality Act, which could be indicative of the
need for more training for clerks. But from
the directions provided by the presiding of-
ficers, one could also infer a need for further
training for presiding officers. In several in-
stances where the complaints related to hate
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speech, the presiding officers instructed the
clerk to advise the complainants to institute
criminal proceedings against the respond-
ents. This is quite clearly contrary to the pro-
visions of the Equality Act which envisions
its civil remedies existing alongside possible
criminal convictions. In the other instances,
the presiding officers of the Pretoria equality
court instructed the clerk to advise the com-
plainant to pursue a complaint that arose in
the workplace in terms of labour law. There
is some uncertainty in this regard.

Section 5(3) of the Equality Act provides
that the Equality Act does not apply in rela-
tion to the employer/employee relationship
which, insofar as unfair discrimination in the
workplace is concerned, is regulated by the
Employment Equity Act. The Employment
Equity Act obliges employers to promote
equal opportunity in the workplace through
the elimination of unfair discrimination in
employment policies or practices.”? Unfair
discrimination in employment policies or
practices is consequently prohibited by the
Employment Equity Act.”® Disputes regard-
ing unfair discrimination that cannot be re-
solved in the workplace may be referred to
the Commission for Conciliation, Arbitration
and Mediation for possible resolution by
conciliation.”* If the conciliation fails, such a
dispute may be pursued in the labour court,
or it may be resolved by means of arbitration
if the parties agree to this.”> The structures
created for the resolution of unfair discrimi-
nation disputes arising in the workplace thus
exist separately from the equality courts.

The definition of unfair discrimination under
the Employment Equity Act includes harass-
ment as a form of unfair discrimination,’® but
the Employment Equity Act is silent on the
issue of hate speech in the workplace. This
silence leads to a jurisdictional conundrum.
It is possible to interpret the provisions of
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the Employment Equity Act expansively so
as to regard hate speech in the workplace as
an issue to be dealt with in terms of labour
law. Alternatively, one could interpret the si-
lence to mean that hate speech complaints in
the workplace fall within the jurisdiction of
the equality court. The latter interpretation
could mean that different forums have juris-
diction on different aspects of a complaint
arising from a single incident. The intention
of the legislature could not have been to al-
low for such duplication. It is thus suggested
that a complaint of hate speech arising in
the context of an employment relationship
should be dealt with in terms of labour law.
Legislative amendment of the Employment
Equity Act or an authoritative interpretation
by a higher court could provide clarity and
guidance in this regard.

The jurisdictional conundrum is exacerbated
by the lack of information regarding the re-
lationship between the complainant and re-
spondent as set out on the complaint form.
Complainants often do not grasp the differ-
ence between a contract of employment and
one of rendering services outside an employ-
ment relationship. If a relationship between a
complainant and respondent is not one of em-
ployment as regulated by labour law, the pro-
visions of the Equality Act regarding unfair
discrimination, harassment and hate speech
will apply. It is therefore important that suf-
ficient information regarding the relationship
between the parties must be provided to en-
able the clerk (or if the clerk is unsure, the
court) to determine whether the relationship
is one of employment or whether the equality
court has jurisdiction to hear the matter. The
complaint form in its current format does not
require adequate details regarding this rela-
tionship to enable the court to make a just
decision. However, a blanket refusal on the
part of an equality court presiding officer to
hear a matter where the complainant refers



to the respondent as “my boss” limits access
to justice unjustifiably. Training of presiding
officers and clerks on the issue of jurisdiction
is necessary in order to ensure that this issue
is addressed pertinently.

Engagement with the provisions of the
Equality Act involves more than just the de-
livery of judgments. Complaints made to the
Pretoria equality court led to the conclusion
of settlement agreements in three of the mat-
ters.”” In two of these matters, the agreement
included an unconditional apology by the re-
spondent,’® thus ameliorating the impact of
the unfairly discriminating behaviour on the
complainant’s fundamental dignity. In one
matter, for example, the complainant was re-
fused a hair cut by the staff of the respond-
ent’s salon because the stylists at the salon
were unfamiliar with cutting “Indian” hair.
The respondent not only apologised uncon-
ditionally, but also agreed to pay damages to
a charity of the complainant’s choice and to
have the staff members of his salons trained
to cut different textures of hair. In this in-
stance, it is evident that change flowed from
the complaint made to the equality court,
thus illustrating the transformative potential
of the Equality Act.

This transformative potential is also illus-
trated by the settlement agreement that
was concluded between a complainant, the
owner of a house in a complex, and the re-
spondent representing the body corporate
managing the common affairs of the com-
plex.”” The complaint related to the differen-
tial treatment of the complainant as a black
home-owner in relation to the other, pre-
dominantly white, home-owners. The par-
ties agreed that the complainant’s rights as
a home owner were worthy of respect and
that meetings of the body corporate were to
be conducted in a language and manner ac-
cessible to the complainant.

2.2 Johannesburg

The contribution of the Johannesburg equal-
ity court during the time period under con-
sideration was similarly modest. The court
delivered two judgments®® and three matters
were settled by agreement.®! The reasons
for the non-progression of the other com-
plaints brought before the court are similar
to those advanced above in relation to the
Pretoria equality court. The Johannesburg
equality court did not introduce a similar
“vetting” step, as the Pretoria court did to as-
sist the clerk of the court in the evaluation
of complaints prior to service. This meant
that service of the notice of the complaint
on the respondent was at least attempted in
the majority of instances. Subsequent to the
service of these notices, determinations that
the complaints arose in the work context or
other similar technical issues (including the
provision of incorrect particulars of respond-
ents) limited progress in numerous matters.
On the issue of jurisdiction of the equality
court in relation to complaints arising in the
workplace, the stance taken by the Johannes-
burg equality court was similar to that of the
Pretoria equality court, thus resulting in the
early conclusion of several matters without
consideration of the merits of the complaints.

It is noteworthy that several of the com-
plaints made to the Johannesburg equal-
ity court concerned commercial or business
opportunities. This commercial focus from
the financial centre of South Africa is illus-
trated well by the matter in Manong and
Associates.®? The complaint related to the
procurement policies of the provincial roads
department. The complainant, an engineer-
ing company, alleged that the procurement
policy discriminated unfairly against it on
the basis of race. In finding for the complain-
ant, the court, in addition to awarding dam-
ages to the wholly black-owned complainant
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company,®® ordered an audit of the depart-
ment’s procurement policies thus aiming
to ensure that a similar infringement of the
equality right would not be repeated and
thereby contributing to meaningful change
in an egalitarian direction.

2.3 Cape Town

The Cape Town equality court was the first of
the equality courts to receive a complaint un-
der the Equality Act. The well-publicised first
complaint ended with a settlement agree-
ment between the parties. The complainant
was denied access to a gay night club by the
respondents, who worked as “bouncers” at
the club.®* The respondents admitted that
the complainant was denied access to the
club on the basis of race and they apologised
unconditionally for the hurt caused and the
impairment of the complainant’s dignity.
The respondents undertook to pay damages
to an organisation dedicated to combating
prejudice and discrimination against lesbian,
gay, bisexual, transgender and intersex com-
munities, as nominated by the complainant.
The parties also agreed that the complain-
ant would withdraw the criminal charges
laid against the respondents. This settlement
agreement heightened the visibility of the
equality courts in South African society in
the early days of their operation. One success
story, however, was not enough to ensure a
continued flow of complaints to this court
and the contribution of the court has been
limited.

2.4 Durban

The number of complaints relating to rac-
ism made to the Durban equality court from
2003 to 2007 afforded that court the oppor-
tunity to engage with the Equality Act more
extensively. A total of 125 complaints were
made, the majority of which related to the
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use of racist language (86 complaints), with
16 complaints involving racist action and 23
involving elements of both.

The Durban equality court, in contrast to
the other courts considered, was willing to
consider complaints that arose in the work
context. The jurisdictional uncertainty
that led to the restrictive interpretation by
the presiding officers of the other equality
courts was never seen as problematic by the
Durban equality court and it dealt with the
complaints irrespective of whether the rela-
tionship between the complainant and the
respondent was one of employment or regu-
lated by a short-term service contract. The
work context proved to be a fertile ground
for complaints, with 47 arising from that
context. Troubled relations between neigh-
bours, or landlord and tenant, accounted for
45 complaints made to the Durban equality
court.

The complaints involving actions motivated
by racism made to the Durban equality court
related mostly to landlord and tenant rela-
tions. Comparatively few matters concerning
complaints of racist actions were resolved
through either settlement or the delivery of
judgment.®> A number of these complaints
were withdrawn and two matters were re-
ferred elsewhere.

The matters in which the court engaged
with the Equality Act furthered the objects
of the Equality Act appropriately. The set-
tlement agreement that was concluded
between the complainant and respondent
in BE Gerber v Dunmarsh Investment and
another® illustrates the importance and
impact of the Equality Act. In terms of the
agreement, which was made an order of
court, the respondent acknowledged that
the refusal to let a flat to the complainant
because her husband was Indian was “un-



constitutional and therefore unlawful”. The
lease agreement signed by the parties prior
to occupation stipulated that “the LESSEE
acknowledges that he knows and under-
stands that the premises can be let for oc-
cupation by member of the WHITE GROUP
only and he hereby declares that he is a
member of that GROUP in terms of ACT NO.
36 OF 1966, as amended”. The respondents
apologised unconditionally for their con-
duct and undertook to pay an amount of
R10,000 (US$1,471) to the complainant as
compensation. The settlement agreement
between the parties further stipulated that
the offending clause was unenforceable and
to be deemed deleted from all existing lease
agreements. It was furthermore agreed that
a public notice to this effect had to be dis-
played “prominently” on the building prem-
ises. This complaint to the equality court
not only resulted in the vindication of the
equality right of the complainant, but also
had a wider impact in the particular com-
munity through the deemed deletion of the
offensive clause and the public notice.

Typically, complaints regarding racist lan-
guage involved the use of racial epithets such
as “kaffir” or “coolie”. These complaints often
arose in the workplace or as a result of in-
teractions between neighbours or landlord
and tenant. The derogatory racial terms stem
from the apartheid past in which the inher-
ent dignity of black South Africans was not
recognised,?” and during which power rela-
tions were overtly skewed favouring whites
as “bosses”. Other more common complaints
were that the respondent had called the
complainant “a monkey” or “baboon” or
some other animal.®® It has been accepted by
South African courts other than the equality
courts, that the use of the racial slur “kaffir”
causes injury to the dignity of a person and
that it constitutes hate speech.?® The same
also rings true in the broad definition of hate

speech contained in the Equality Act. The
Durban equality court has had no hesitation
in finding that the use of racial epithets con-
stitutes hate speech. In relation to the use of
the terms “monkey” and “baboon”, the court
considered the innuendo accompanying the
use of these terms and found these to con-
stitute racial slurs, amounting to hate speech
on the definition in the Equality Act.?

For the most part, the Durban equality court
dealt efficiently and effectively with the nu-
merous complaints of hate speech that it re-
ceived. Several of these complaints resulted
in settlement agreements and judgments
in which the inherent equal dignity of the
complainants was vindicated. For example,
six respondents agreed to apologise uncon-
ditionally to the complainant for the use of
racist language after being notified of the
complaint or after attending the directions
hearing.®® In some cases the settlement
agreement also included the payment of a
small amount in damages to the complain-
ant. In a further 11 matters, the Durban
equality court granted judgment in favour
of the complainants and ordered the re-
spondents to apologise unconditionally for
hate speech.?? It is noteworthy that the un-
conditional apologies ordered in these mat-
ters were only coupled with small awards
of damages in two instances.”® The impair-
ment of dignity caused by hate speech was
thus not primarily addressed by means of
monetary awards of damages, but rather
by an acknowledgement on the part of the
respondent of the impact of his or her hate
speech on the dignity of the complainant,
coupled with a sincere apology for this im-
pairment. This remedy has the potential to
restore the relationship between the par-
ties, and may have an even wider impact on
the complainants’ interactions with other
people, thus furthering the transformative
ideals of the Equality Act.
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However, divergent interpretations by differ-
ent presiding officers of the Durban equality
court regarding the burden of proof applica-
ble in relation to complaints of hate speech
proved to be problematic. It will be recalled
that in relation to complaints of unfair dis-
crimination, a full burden of proof shifts to
the respondent once the complainant makes
out a prima facie case of discrimination. This
means that a respondent may discharge the
burden by proving, on a balance of prob-
abilities, that the discrimination did not take
place, that it was not on one of the prohibited
grounds (both listed and analogous) or that
the discrimination was not unfair. Where the
presiding officers interpreted the burden of
proof to shift to the respondent in relation to
complaints of hate speech, the respondent
could only discharge the burden by proving
that the words were not uttered, since un-
fairness does not come into play in relation
to complaints of hate speech. This incorrect
interpretation was followed by some presid-
ing officers and not by others, resulting in
different standards being applied.

A variety of factors impact on the ability of
a court to deliver justice. A crude unfair de-
nial of benefits or opportunities, the unfair
imposition of burdens based on a prohibited
ground or hate speech, can be addressed
effectively through adjudication, but the in-
dignities of inequality are sometimes subtle
and they operate in ways that defy legal re-
dress. In fact, in some instances, litigation
may even intensify the inequality between
the parties. In concluding this overview of
the work of the equality courts, it is apt to
consider a judgment of the Durban equal-
ity court which illustrates the multi-faceted
nature of inequality and the limits of litiga-
tion in addressing inequality in all its guises.
The complaint in the matter of N Mgadi v S
Lakhi** was that the respondent, the head of
the Independent Complaints Directorate in
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Durban, told the complainant off, and used
racial overtones in doing so, when he en-
quired about the progress made in relation
to an earlier complaint lodged with the Di-
rectorate. The respondent denied the alle-
gations made by the complainant. The judg-
ment highlighted the “inequality of arms”
between the legally represented respondent
and the unrepresented complainant and how
that impacted on the outcome of the matter.
The lack of legal representation on the part
of the complainant resulted in his case being
presented in “narrative form”, while that of
the respondent was presented in a “legalis-
tic” fashion. The presiding officer acknowl-
edged the different approaches and their
origins and found the “legalistic” approach to
be more convincing. The complaint was thus
dismissed. This matter draws attention to
the limits of litigation in addressing issues of
inequality. The speedy, affordable and infor-
mal process that the Equality Act envisions
was overshadowed by a formal presentation
of the respondent’s denial of the incident,
thus highlighting further inequality between
the parties. Also, the indignity of the inequal-
ity that was complained of was, according to
the complainant, caused by the attitude of
the respondent. The subtleties of racism or
of other forms of intolerance cannot neces-
sarily be addressed effectively through litiga-
tion.

3. Conclusion

The Equality Act was promulgated to ad-
dress the systemic inequalities and unfair
discrimination present in South African soci-
ety and its institutions as these threaten “the
aspirations of our constitutional democracy”.
These aspirations relate to “human dignity,
equality, freedom, and social justice in a unit-
ed, non-racial and non-sexist society where
all may flourish”? The Equality Act com-
plements the Constitution and its vision of



change in an egalitarian direction. By provid-
ing for causes of action based on the different
kinds of violation of the equality right, and by
providing remedies for these infringements,
the Equality Act “validate[s] injuries and in
some cases [may] deter or redress them”.?®

The survey of racism complaints made to the
equality courts for the districts of Pretoria,
Johannesburg, Cape Town and Durban il-
lustrates how, and in which contexts, people
think it worthwhile to bring complaints of
racism to the equality courts. Racist language
in the workplace and in interactions between
neighbours affects people’s daily lives. In or-
der to contribute meaningfully to change
through the elimination of such affronts to
equal dignity, the provisions of the Equality
Act in relation to jurisdiction of the equality
court and labour law fora, and the burden of

proof in relation to hate speech complaints,
must be clarified.

Relatively few complaints have been made
to the equality courts since their inception.
The reasons for the paucity are not clear.
One could speculate that the existence of the
courts has not been thoroughly publicised,
or that complainants realise and accept the
limits of litigation in addressing inequality
in its different forms. The small number of
complaints limits the opportunities of these
courts to establish themselves as meaningful
catalysts of social change.

Despite the challenges and the limitations of
litigation on the equality right, the equality
courts have contributed in a small but sig-
nificant way to the affirmation of people’s
inherent equal dignity.
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Homophobia and Hate Speech in Serbian
Public Discourse: How Nationalist Myths and
Stereotypes Influence Prejudices against

the LGBT Minority

Isidora Stakict

1. Introduction

In June 2001, almost a year after the down-
fall of Slobodan MiloSevi¢’s authoritarian
regime, Serbia’s first ever Pride Parade was
abandoned half-way through due to violent
attacks by members of Serbian ultrana-
tionalist groups. Eight years later, in March
2009, the Serbian Parliament adopted the
first comprehensive anti-discrimination
law - Law on the Prohibition of Discrimina-
tion 2009 (the Anti-Discrimination Law),
prohibiting discrimination on a number of
grounds, including sexual orientation. En-
couraged by the adoption of this law, the
Serbian LGBT community announced plans
to organise the second Pride Parade on 20
September 2009 in Belgrade. However, the
2009 Parade organisers were met with
strong opposition, not only from far-right
groups, but also from some political parties
and the Serbian Orthodox Church. After a
long anti-Pride campaign, the 2009 Parade
was finally called off due to lack of security
assurances. The police announced that they
could not guarantee the safety of the march-
ers and urged the organisers to change
venue from the main Belgrade streets to
another location. The organisers found that
proposal unacceptable. The cancellation, or
rather banning,? of the 2009 Pride Parade
was strongly criticised by both domestic
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human rights NGOs and the international
community, and it became evident that Ser-
bia would not be able to make any further
progress in European integration with-
out substantial changes to its LGBT rights
policy.® Therefore, when the LGBT activists
announced a new attempt to hold a parade
in October 2010, the Serbian political elite
showed a considerably changed attitude
towards LGBT issues, and a much stronger
commitment to providing the necessary
security. The 2010 Parade was finally held
on 10 October 2010. However, during the
Parade, thousands of police officers sealed
off the parade venues, repeatedly clashing
with far-right extremists who tried to burst
through the security cordons, while chant-
ing “Death to fags!”* Although the Serbian
police managed to protect the 2010 Parade
participants from the extremists’ attacks,
the battle between the police and the right-
wing groups, in which dozens were injured,
provides a strong indication of how deeply
ingrained homophobia is in Serbian society.

Serbia is a party to the various internation-
al and regional human rights conventions
which prohibit discrimination against mi-
norities, and has enacted anti-discrimination
and hate speech laws in accordance with its



international obligations. However, in to-
day’s Serbia, discrimination and violence
against LGBT people still present a serious
problem. This raises the question as to the
relationship between homophobia and the
general political culture, which is largely
dominated by nationalist ideas.

This article responds to that question, by:

(1) analysing the portrayal of the LGBT
minority in Serbian public discourse, and
determining whether and how Serbian na-
tionalist myths and stereotypes influence
homophobia;®

(2) identifying whether any elements of the
Serbian public discourse constitute hate
speech; and

(3) examining the ways in which the pres-
ence of homophobic hate speech in public
discourse represents a violation of Serbia’s
human rights obligations.

The analysis focuses on three mainstream
public discourses: (i) the discourse of the po-
litical elite; (ii) the discourse of the Church;
and (iii) the media discourse - with the aim
of demonstrating that homophobia is not a
characteristic of the far-right alone, but also
permeates the voices that represent the ma-
jority in Serbian society in a manner which
must be addressed in order for Serbia to ful-
fil its human rights obligations.

2. Conceptual Framework

Before embarking on an analysis of the par-
ticular situation in Serbia, this section pro-
vides an overview of the international legal
framework for the protection of LGBT rights,
and the different approaches to the concep-
tualisation of hate speech. It also sets out
Serbia’s legal obligations in this regard.

2.1. International Legal Framework for
LGBT Rights: Right to Equality and Non-
Discrimination

The rights of LGBT people have been de-
fended from two distinct human rights po-
sitions. The first position is based on the
right to privacy, guaranteed by Article 17 of
the International Covenant on Civil and Po-
litical Rights (ICCPR), while the second posi-
tion is grounded in the right to equality and
non-discrimination, and, as such, reflects the
principle that all human beings are entitled
to equal protection of human rights regard-
less of, inter alia, their sexual orientation. Ar-
ticle 2(1) and Article 26 of the ICCPR require
state parties to ensure equal enjoyment of
human rights for all people regardless of
their “race, colour, sex, language, religion, po-
litical or other opinion, national or social ori-
gin, property, birth or other status”® Similar
protection is afforded by Article 2(2) of the
International Covenant on Economic, Social
and Cultural Rights (ICESCR).

Although neither sexual orientation nor
gender identity are explicitly mentioned as
prohibited grounds of discrimination in the
above-mentioned legal provisions, UN bod-
ies and international human rights experts
are in consensus on the need to interpret
these provisions as including sexual orienta-
tion and gender identity. In the landmark de-
cision in Toonen v Australia, the UN Human
Rights Committee - the treaty body which
has the authority to interpret the ICCPR - af-
firmed that sexual orientation was implicat-
ed by the treaty’s anti-discrimination provi-
sions as a protected status.” Despite the fact
that this decision focuses on the State Party’s
violation of the right to privacy, its finding
that sexual orientation is a protected ground
of discrimination is of exceptional impor-
tance. Moreover, the UN Committee on Eco-
nomic, Social and Cultural Rights (CESCR) -
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the body authorised to interpret the ICESCR
- has expressed concern over discrimination
on the grounds of sexual orientation and,
even more importantly, has established that
Article 2(2) of the ICESCR should be inter-
preted as including sexual orientation.?

Serbia is also bound by obligations under
the regional human rights instruments of
the Council of Europe. Article 14 of the Eu-
ropean Convention on Human Rights (ECHR)
prohibits discrimination “on any ground
such as sex, race, colour, language, religion,
political or other opinion, national or social
origin, association with a national minority,
property, birth or other status”’? The formu-
lation “other status” allows the European
Court of Human Rights (the Court) to ex-
tend the protection under Article 14 to other
grounds not specifically mentioned in the
Convention. Thus, in its decision in Salgueiro
Da Silva Mouta v Portugal, the Court stated
that “sexual orientation [is] a concept which
is undoubtedly covered by Article 14 of the
Convention”*® and, consequently, a difference
in treatment based on sexual orientation
represented a violation of ECHR. Further, in
Alekseyev v Russia, the Court reiterated that
sexual orientation was implicated by Article
14 as a prohibited ground of discrimination,
and also stated that the margin of apprecia-
tion afforded to member states in this regard
was narrow.!!

In its General Comment No. 20, CESCR has
expressed its view that state obligations
in respect of the right to be free from dis-
crimination include not only the adoption
of anti-discrimination laws, but also an ac-
tive approach to eliminating discriminatory
practices. In that sense, the CESCR has estab-
lished that:

“Tackling [systemic] discrimination
will usually require a comprehensive ap-
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proach with a range of laws, policies and pro-
grammes, including temporary special meas-
ures. States parties should consider using
incentives to encourage public and private
actors to change their attitudes and behav-
iour in relation to individuals and groups of
individuals facing systemic discrimination,
or penalize them in case of non-compliance
(...) Given the persistent hostility towards
some groups, particular attention will need
to be given to ensuring that laws and policies
are implemented by officials and others in
practice.”'?

While these recommendations were given in
relation to the protection of economic, social
and cultural rights, they should be under-
stood as a reflection of state obligations un-
der the right to be free from discrimination
as it appears elsewhere.

Moreover, the Yogyakarta Principles empha-
sise that the obligations of states extend be-
yond the legislative function, encompassing
the adoption of not only anti-discrimination
laws, but also various policy measures, ad-
ministrative procedures and programmes of
education that will secure an adequate ad-
vancement of persons affected by discrimi-
nation.!* The Yogyakarta Principles elabo-
rate on how a broad range of human rights
standards apply in relation to LGBT persons.
Although the Principles as such are not le-
gally binding, they reflect the provisions of
international treaties and, in that way, affirm
the already existing obligation of states to
protect human rights.

In a similar manner, the Declaration of Prin-
ciples on Equality, while not legally binding,
reflects a moral and professional consensus
on the right to equality, and sets out the posi-
tive obligation of states to ensure full enjoy-
ment of the right to equality.!* The Declara-
tion also affirms that “[s]tates have a duty to



raise public awareness about equality, and to
ensure that all educational establishments
(...) provide suitable education on equality
as a fundamental right.”*

2.2. Hate Speech

Hate speech, the prohibition of which is a
limitation of freedom of expression, is an is-
sue highly relevant to LGBT rights in Serbia
since it is one of the fundamental ways in
which LGBT rights are being violated. Free-
dom of expression is guaranteed by all major
international, regional and national human
rights legal instruments. As affirmed by the
Court in Handyside v The United Kingdom,
freedom of expression “constitutes one of
the essential foundations of a [democratic]
society, one of the basic conditions for its
progress and for the development of every
man”.® On the other hand, freedom of speech
can be limited to the extent necessary to
protect other important values, such as hu-
man dignity and non-discrimination.!” There
is, however, no universal agreement on the
need for limiting freedom of speech, or on
the scope of the potential limitations.

One of the most prominent classical de-
fences of freedom of speech is given by J. S.
Mill in his treatise On Liberty in which Mill
argues that the government has no right to
“prescribe opinions to its citizens, and to de-
termine what doctrines or what arguments
they shall be allowed to hear”.® On the other
hand, Mill introduces the so-called “harm
principle”, according to which people have
the right to do anything they like, but only as
long as it does not cause harm to the rights
of others. However, the notion of harm itself
has been subject to various interpretations
and, consequently, it does not provide a solid
base for determining the scope of freedom of
expression. Mill’s liberalism has influenced
a number of 20th century authors. For in-

stance, Noam Chomsky, in his defence of the
French academic Robert Faurisson, who was
prosecuted and fined for Holocaust denial,
argues that genuine support for free speech
implies the support for free expression of
the views one disagrees with and finds of-
fensive.!? Chomsky approaches freedom of
speech as a value per se, detached and en-
tirely independent from the actual content
of speech. Thus, by employing a formalist ap-
proach, he neglects the fact that the field of
human rights and social sciences, in general,
cannot be seen as content-neutral. By point-
ing out that freedom of speech ought not to
be dependent on individual preference and
taste, Chomsky fails to acknowledge that
there are values - such as human dignity -
which should be given priority over individ-
ual preference, and which therefore deserve
universal respect.

As stated in Article 19(3) of the ICCPR, free-
dom of expression carries with it special du-
ties and responsibilities and, therefore, may
be subject to those restrictions which are
provided by law and are necessary: “(a) For
respect of the rights or reputations of others;
and (b) For the protection of national secu-
rity or of public order, or of public health or
morals”?® Further, Article 20 of the ICCPR
prohibits any propaganda of war, as well as
any advocacy of national, racial or religious
hatred.?® The ECHR also emphasises that
the exercise of freedom of expression car-
ries with it duties and responsibilities, and
therefore might be subject to certain restric-
tions which are necessary for, inter alia, “the
protection of the reputation or rights of oth-
ers”.?

Although many states have adopted legisla-
tion prohibiting hate speech, there is no uni-
versally accepted definition of the term “hate
speech”?® According to the Council of Eu-
rope’s Committee of Ministers, hate speech
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covers “all forms of expression which spread,
incite, promote or justify racial hatred, xeno-
phobia, anti-Semitism or other forms of ha-
tred based on intolerance”** Although the
Court has never given a precise definition of
hate speech, in order to determine if an ex-
pression constitutes hate speech, the Court
will examine: (i) the purpose pursued by the
speaker; (ii) the content of the expression,
and (iii) the context in which it was dissemi-
nated.”® When considering the first criterion,
the question the Court asks is whether the
speaker’s intention is to disseminate rac-
ist or other superiority ideas, or to inform
the public on a public interest matter. Fur-
ther, with regards to the second criterion
which addresses the content of the speech,
the Court insists on the distinction between
statements of facts and value judgements.
For instance, in Garaudy v France, the Court
found that the denial of the Holocaust, as a
clearly established historical fact, was not
supported by historical and factual research
and, consequently, was not protected by the
ECHR.? Finally, regarding the context of the
expression, the Court takes into account a
variety of factors, namely: (i) the social sta-
tus of the speaker; (ii) the status of the tar-
geted person; (iii) the potential impact of the
speech; and (iv) the (dis)proportionality of
the interference to the freedom of expres-
sion.?’

Martha Zingo focuses particularly on hate
speech against LGBT people, who she de-
scribes as “sex/gender outsiders”? She re-
fers to the legal practice of the US Supreme
Court, which has historically taken a restric-
tive view of hate speech, and discusses two
different tests employed in freedom of ex-
pression cases. The first one is the “clear and
present danger” test, according to which the
government is allowed to limit freedom of
expression only in cases when speech rep-
resents an immediate danger of substantive
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evil, e.g. the danger of riots or any other kind
of violence.?” The second test - the “bad ten-
dency” test - no longer requires danger to
be imminent. The government is permitted
to set limitations on free speech “if its natu-
ral tendency and probable effect was to bring
about the substantive evil”.*° Hence, the focus
shifted from the effect of speech to its intend-
ed consequences.’!

The targets of hate speech are individuals or
groups who are considered by the speaker to
be inferior on the basis of some characteristic
that is constitutive to their identity and, gen-
erally, innate (e.g. race, ethnicity, sexual ori-
entation etc.). Therefore, by being based on
such characteristics, hate speech represents
a specific form of discrimination. Katharine
Gelber draws upon Jirgen Habermas’ “valid-
ity claims” model in order to demonstrate
the force of hate speech. In Habermas’ theo-
ry of communicative action, “validity claims”
are claims made by speakers, and they rep-
resent “the rules by which agreement may
be reached on the meaning of a communi-
cation”®* In every utterance, three “valid-
ity claims” are simultaneously raised: (i) the
claim to truth; (ii) the claim to rightness of
norms and values; and (iii) the claim to the
speaker’s sincerity. In hate speech, these
three “validity claims” appear as: (i) the
claim to inequality in the objective world; (ii)
the claim to the rightness of discrimination
against certain groups; and (iii) the claim of
a sincere hater towards the targeted group.*?
Pointing out the “systemic power asymme-
try” which favours the hate-speaker, Gelber
concludes that a hate-speech-act is a discur-
sive act of discrimination which propagates
and perpetuates inequalities.>*

Having established the legal and conceptual
framework relating to the issue, the follow-
ing section proceeds with an analysis of the
specific characteristics of the Serbian context



- including the national legal framework,
dominant political myths, and the prevalent
approach to gender and homosexuality.

3. The Serbian Context

More than a decade after the fall of the au-
thoritarian regime of Slobodan MiloSevic,
Serbia is still struggling to define its political
orientation and alignment. Heavily burdened
by the legacy of its recent ethno-nationalist
past combined with unfavourable economic
circumstances, the Serbian Government is
endeavouring to balance its commitment to
EU integration, on the one hand, and pro-na-
tionalist politics, on the other. In 2009, faced
with the country’s economic collapse and
the global crisis, the Government adopted a
series of legislative and policy measures that
represented a step forward in the process
of European integration.®> However, at the
same time, the anti-European block compris-
ing nationalist parties, the Church, various
right-wing groupings, a part of the scholarly
elite and some media was growing stronger
and gaining new supporters.3

The next three sections will seek to analyse
the situation in present-day Serbia, in terms
of the legal framework for LGBT rights, the
political myths which dominate public dis-
course and, finally, the gender order and
homophobia.

3.1. The Prohibition of Discrimination
and Hate Speech - Legal Framework for
LGBT Rights

Serbia is a party to the key international and
regional human rights treaties referred to
above: ICCPR, ICESCR and ECHR. Therefore,
Serbia has an international legal obligation to
protect LGBT persons from discrimination.
This obligation requires the Government
to: (i) adopt legislation which incorporates

the right to equality and non-discrimination;
(ii) ensure effective implementation of that
legislation; and (iii) take positive measures
to restrict practices which are incompatible
with the right to equality (e.g. hate speech).
Article 21 of the Serbian Constitution guar-
antees equality before the law and prohibits
both direct and indirect discrimination on nu-
merous grounds. Although the Constitution
does not explicitly prohibit discrimination
on the basis of sexual orientation and gen-
der identity, the list of prohibited grounds in
Article 21 is left open. Article 21 establishes,
inter alia, that “all direct or indirect discrimi-
nation based on any grounds, particularly on
race, sex, national origin, social origin, birth,
religion, political or other opinion, property
status, culture, language, age, mental or physi-
cal disability shall be prohibited”. (Empha-
sis added.) The inclusion of the wording “on
any grounds” in Article 21 suggests that the
list of prohibited grounds is not exhaustive,
and that the protection could be extended to
other grounds not specifically mentioned in
the Constitution. The test set out in Principle
5 of the Declaration of Principles on Equal-
ity provides a solid basis for the conclusion
that Article 21 of the Constitution should be
interpreted as including sexual orientation,
as it is a characteristic that has historically
resulted in discrimination against LGBT per-
sons which:

“(i) [C]auses or perpetuates system-
ic disadvantage; (ii) undermines human dig-
nity; or (iii) adversely affects the equal en-
joyment of a person’s rights and freedoms in
a serious manner that is comparable to [the
other listed grounds of] discrimination”.?’

After years of preparation, in March 2009,
the Ministry of Labour and Social Policy
introduced the draft of the first compre-
hensive anti-discrimination law in Serbia,
which sought to build upon the protections

49

The Equal Rights Review, Vol. Seven (2011)



50

provided in the Constitution. However, the
draft was withdrawn from the parliamen-
tary procedure in response to the objections
raised by the Church and other religious
denominations to several of its provisions
including the prohibition of discrimination
based on sexual orientation and gender iden-
tity. The withdrawal of the draft law sparked
strong criticism by numerous national and
international human rights NGOs, as well as
EU representatives. Due to the fact that the
adoption of a comprehensive anti-discrim-
ination law was a necessary condition for
further advancement in European integra-
tion, the Anti-Discrimination Law was finally
adopted - however, not without changes to
the disputed provisions. Gender identity as
a prohibited ground of discrimination was
omitted, and Article 21 of the Anti-Discrim-
ination Law was adopted with the following
wording:

“Discrimination on the grounds of
sexual orientation: Sexual orientation shall
be a private matter, and no one may be called
to publicly declare his/her sexual orienta-
tion. Everyone shall have the right to declare
his/her sexual orientation, and discrimina-
tory treatment on account of such a declara-
tion shall be forbidden.”3®

Regarding hate speech regulations, Article
49 of the Serbian Constitution prohibits “any
inciting of racial, ethnic, religious or other
inequality or hatred”*® Further, Article 387
of the Criminal Code establishes that viola-
tions of human rights based on racial and
other discrimination are criminal offences.*
Finally, according to Article 38 of the Serbian
Public Information Law of 2003:

“It is prohibited to publish ideas, in-
formation and opinions that incite discrimi-
nation, hatred or violence against a person
or a group of persons on the basis of their
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belonging or not belonging to a certain race,
religion, nation, ethnic group, gender, or on
the basis of their sexual orientation, regard-
less of whether the publication at stake con-
stitutes a criminal offence or not.”*!

Hence, Serbia clearly belongs to the group
of countries that have thoroughly regulated
hate speech. Nevertheless, hate messages
in public narratives are frequent, and, as is
evident in the lack of response from the au-
thorities to the discourses discussed in sec-
tion 4 below, the chances that offenders will
be prosecuted are slim. It should be noted
that targets of hate speech in Serbia are nu-
merous, and sexual minorities are only one
of them.

3.2.Serbian Politics and Nationalist Myths

Despite legislative reform which represents
a strong move towards the implementa-
tion of European human rights standards,
Serbian society is still deeply imbued with
nationalist ideas, most obviously expressed
in various political myths. One of the most
dominant national myths in contempo-
rary Serbia is the “Kosovo myth”. As Darko
Gavrilovi¢c and Ana Ljubojevi¢ argue, the
“Kosovo myth” is a myth about borders and
sacrifice.*> According to this myth, the Ko-
sovo battle of 1389 between the Serbian and
Ottoman armies was a sacrifice made by the
Serbian people for the benefit of the entire
Christian civilisation. Hence, the “Kosovo
myth” has established Serbs as “the keepers
of the gates of the civilised world”.** Further,
this myth has enforced the belief that Serbs
have never been rightfully rewarded for the
sacrifice they made in 1389. Consequently,
as Gavrilovi¢ and Ljubojevi¢ point out, the
“Serbs harboured a growing feeling of injus-
tice and bitterness towards the West, while
the nationalists once again found themselves
inspired by topics from ancient history”.**



Three years after the declaration of Kosovo
independence, the great majority of Serbian
political actors, including the ruling Demo-
cratic Party, still refuse to accept the fact that
Kosovo is not a part of Serbia anymore, and
commonly refer to it as the violation of Ser-
bian sovereignty and territorial integrity. At
the same time, human rights, and particular-
ly LGBT rights, are perceived by the majority
in Serbian society as something “imported”
from the West and forcefully imposed on
the Serbian people contrary to their tradi-
tion and cultural values. The “Kosovo myth”
is, therefore, successfully used as a tool of
mobilisation around the idea of Western
conspiracy against Serbia, as well as the idea
of the superiority and the great merit of the
Serbian nation.

Captivated by the myths about the heroic
past, and determined to persist in denying
Kosovo independence, the Serbian political
establishment needed an ally. With the rise
of the EU, and Russia’s willing distance from
the West,* it is perhaps not surprising that
the ally was found in the government of the
Russian Federation. According to Vjekoslav
Perica, the Serbo-Russian “post-communist
romance” signifies a revival of the once pow-
erful “pan-Slavic myth” - the myth about the
common descent of all Slavonic peoples, un-
derlying the idea of a pan-Slavic kingdom.*®
However, in its new Serbo-Russian version,
the “pan-Slavic myth” has been reduced to
the idea of pan-Orthodoxy, i.e. to the con-
cept of brotherhood of all Orthodox Slavs.
This fact highlights a very important feature
of the “special relationship between Serbia
and Russia”: it was largely based on religion.
Consequently, the influence of the Church
has drastically increased, not only in terms
of cultural domination, but also in terms of
institutional and political significance, as
well as economic power. Analysing the in-
tertwining of nationalism, state politics and

religion in Serbia, Rada Drezgi¢ points out
that the “instrumental pious nationalism”
of the 1990s (in which religion was a mere
instrument of state politics) was replaced
by a model of “religious nationalism” after
2000, characterised by the symbiotic rela-
tionship between political institutions and
the Church.*” Therefore, imitating the Rus-
sian model, Orthodox Christianity has in ef-
fect become the state religion, and the secu-
larity of Serbian politics has become highly
questionable in numerous instances, some of
which will be discussed below.*®

The myth that substantially builds on the
Kosovo myth is the myth about Serbs as a
warrior nation. The recent ethno-nationalist
conflict in the former Yugoslavia has only
fuelled the belief that constant war is Ser-
bia’s destiny, while the subsequent trials be-
fore the International Criminal Tribunal for
the former Yugoslavia (ICTY) strengthened
the perception of the accused political lead-
ers as war heroes and great martyrs.*’ As
Ljubojevi¢ argues, “[t]he ‘swan song’ of once
active national leaders, later ICTY detainees,
is incentivizing new forms of nationalism
practiced by young generations that never
experienced the war”.>® Thus, in the absence
of a “real” war enemy, the new generations
inspired by warrior myths and eager to af-
firm their patriotism started looking for the
enemies of the nation in all those who do not
conform to their perception of normality.

3.3 Gender Order and Homophobia in
Serbia

Serbian society, as an unstable transitional
democracy balancing between so-called “Eu-
ropeanisation” and pro-nationalist politics, is
still a male-dominated society which adopts
a patriarchal, traditional and conservative
approach to gender order. While acknowl-
edging that religion is not inherently op-
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pressive towards women, Drezgi¢ points out
that Orthodox Christianity, like other mono-
theistic religions, promotes a strict division
between gender roles, in which the public
realm is reserved for men and the private
realm for women.®' Similarly, Zarana Papi¢
argues that the patriarchal system of values
in Serbian society has been driven by a par-
ticularly militant type of nationalism which
glorified men as warriors and heroes, whilst
putting women into the submissive role of
mothers and wives.*?

Although same-sex sexual activity was de-
criminalised in Serbia in 1994, Serbian so-
ciety is still deeply homophobic, and non-
heterosexual orientations are socially unac-
ceptable and treated as degeneration and
sickness.’® The attitude of Serbian society
towards homosexuality is best illustrated
by the research carried out in 2010 by the
Gay Straight Alliance, a Serbian LGBT or-
ganisation, in cooperation with the Centre
for Free Elections and Democracy, a Serbian
NGO concerned with election monitoring
and social research. According to that study,
67% of the respondents believe that ho-
mosexuality is an illness, while 53% think
that the Government should take measures
to combat homosexuality.>* Further, 56% of
the respondents see homosexuality as very
dangerous to society, while 64% support the
Church in its condemnation of LGBT people.
Only 15% of respondents believe that LGBT
people in Serbia are a vulnerable group,
and only 12% think of Gay Pride Parades as
legitimate means for advancing the rights
of sexual minorities.’®> As a consequence
of such a high level of homophobia, LGBT
people in Serbia live in isolation, social ex-
clusion, fear, and in a situation in which
guilt and shame are constantly imposed on
them.>® Moreover, sexual minorities are ex-
posed to all forms of violence, ranging from
psychological and verbal violence, such
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as rejection by family and friends, to insti-
tutional violence in the form of expulsion
from work and harassment by superiors, to
condemnations, threats and intimidation,
finally resulting in physical violence.*”

4. Discourse Analysis

While the previous section identified key
characteristics of the Serbian context which
are most relevant for this study, this sec-
tion highlights three prominent public dis-
courses in Serbia through which attitudes
towards homosexuality can be more specifi-
cally examined. The section focuses on the
discourses that emerged in relation to three
major events, namely: (i) the adoption of the
Anti-Discrimination Law in March 2009; (ii)
the cancellation of the 2009 Parade in Sep-
tember 2009; and (iii) the 2010 Parade held
in Belgrade in October 2010 - and seeks to
identify developments and changes in the
three prominent discourses.

4.1. The Discourse of the Serbian Political
Parties®®

During the parliamentary debate on the An-
ti-Discrimination Law in 2009, its most vo-
cal opponents were not only the opposition
parties, but also one of the parties from the
ruling coalition, United Serbia. This is a right-
wing populist party relying heavily on the
charisma of its president, Dragan Markovi¢
Palma, who, in his public appearances, nev-
er misses the opportunity to highlight his
commitment to traditional Serbian values.
Explaining the reasons for being against the
adoption of the Anti-Discrimination law, he
pointed out: “I have nothing against homo-
sexuals, but [ will never vote for something
that is sick”’® He also stated that he “could
not stand” gays, and that he was disgusted by
their effeminate appearance.®® Further, a rep-
resentative of the largest opposition party -



the Serbian Progressive Party (SNS) - made
the following statement:

“The affirmation and promotion of
the so-called ‘personal preferences’ under
the slogan of equality and freedom is not
acceptable. This will, undoubtedly, lead to a
situation in which sodomy and paedophilia
will be protected as personal preferences.”®!

A senior official of the right-wing Serbian
Radical Party (SRS) also compared homo-
sexuality with paedophilia, stressing that the
law which prohibits discrimination against
LGBT people would eventually open the door
for legalising paedophilia. He also pointed
out that the Anti-Discrimination Law was
imposed upon the Government by the pow-
erful Western states, and was aimed at de-
stroying the Serbian nation.®? Finally, the
conservative and pro-Christian Democratic
Party of Serbia (DSS) argued that the law was
not acceptable as it did not have the approval
of the Church.®?

The discourse of those Serbian parties which
voted against the adoption of the Anti-Dis-
crimination Law exemplifies the existence
of strong stereotypes (and countertypes) in
Serbian politics. The stereotype that repre-
sents normality is marked by Serbdom, Or-
thodox Christianity, tradition and unaltera-
ble gender roles, while the countertype - sig-
nifying degeneration - encompasses the pro-
European orientation, secularism, equality
between man and woman and, finally, homo-
sexuality and LGBT rights. These stereotypes
correspond to the ideal of manliness and its
antithesis. As George Mosse argues, although
the masculine stereotype is not a character-
istic of right-wing ideologies alone, it is na-
tionalism that links manliness with patriot-
ism, traditional values and religion.®* There-
fore, the analysis of the stereotypes existing
in the Serbian political discourse indicates

that homophobia in Serbian politics corre-
lates with the general right-wing attitudes.

As discussed above, the European Court of
Human Rights, in order to determine if an
expression constitutes hate speech, examines
(i) the purpose pursued by the speaker; (ii)
the content of the expression; and (iii) the
context in which it was disseminated. An as-
sessment of the above statements of Serbian
politicians based on these criteria demon-
strates that the primary purpose of these
statements has not been to inform the public
on important matters, but to establish homo-
sexuals as physically and morally inferior to
heterosexuals, thereby strengthening already
anchored prejudices against the LGBT minor-
ity. Regarding the content of the expression,
the Court has established that “a distinction
needs to be made between statements of
fact and value judgments”, adding that “even
where a statement amounts to a value judg-
ment, there must exist a sufficient factual
basis to support it”.*> The above-mentioned
statements of Serbian politicians do not rep-
resent statements of facts, nor are they sup-
ported by facts. On the contrary, the state-
ments are in opposition to the fact that homo-
sexuality is not a disease - established by the
World Health Organisation and thus interna-
tionally recognised as scientific truth. Finally,
regarding the context of the expression and
the respective positions of the speaker and
the targeted group, it is clear that the Serbian
context is characterised by significant power
asymmetry between the political class and
the LGBT minority, in favor of the former.
Further, the Court asserted in Erbakan v Tur-
key that “it is crucially important that politi-
cians avoid disseminating comments in their
public speeches which are likely to foster in-
tolerance”. It could therefore be concluded
that the above discussed statements of Ser-
bian politicians pass the test employed by the
Court and, therefore, amount to hate speech.
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During the preparations for the 2009 Parade,
the opposition parties, as well as United Ser-
bia, maintained the same attitude towards
homosexuality, arguing that the parade
would be a public demonstration of sickness
and abnormality. The members of the ruling
coalition, on the other hand, pointed out that
the LGBT community does have the right to
hold the parade; however, none of the Gov-
ernment officials explicitly supported the
Parade, claiming that they had already dem-
onstrated their attitude by voting in favour
of the Anti-Discrimination Law adopted in
March that year.®” One of the most vocal op-
ponents of the 2009 Parade from the ruling
coalition was Dragan Dilas, the mayor of Bel-
grade, the city in which the 2009 Parade was
due to take place. Dilas stated that he, per-
sonally, was against the 2009 Parade,®® argu-
ing that sexual orientation is an exclusively
private matter and, therefore, there is no
reason for disclosing it.? On the other hand,
he also stated that he was against violence
of any kind, condemning on that occasion
the far-right organisations who threatened
to attack the marchers and pointing out that
their threats adversely affected the image of
the city of Belgrade.”® The fact that Dilas con-
demned the violence against the marchers
and did not explicitly define LGBT people as
morally or in any other way inferior suggests
that he was only practising the freedom to
publicly express his views. On this basis, his
statements could arguably not be defined as
hate speech. Nevertheless, the comments of
the Belgrade mayor are indeed deeply homo-
phobic, and indicate a lack of understanding
of the basic human rights principles set forth
in the major international conventions and
affirmed by Serbian laws. Dilas failed to rec-
ognise that the 2009 Parade was intended to
be a political protest against discrimination,
rather than a mere demonstration of sexual-
ity. By stating that there is no need for such
an event, he implied that discrimination on

The Equal Rights Review, Vol. Seven (2011)

the basis of sexual orientation and gender
identity is either irrelevant or non-existent.
Further, the wording that Dilas used, as well
as the sequence of his statements, suggests
that he was equally against the violence as he
was against the parade itself. Finally, by be-
ing more concerned about the image of the
city than the marchers’ lives and security,
Dilas demonstrated his disregard for the pro-
tection of human rights. It could, therefore,
be concluded that the views of the Belgrade
mayor exemplify implicit hostility against
homosexuals and, as such, perpetuate homo-
phobia as a mainstream attitude.

The cancellation of the 2009 Parade
prompted harsh criticism by the interna-
tional community, primarily by EU offi-
cials, which consequently led to a shift in
the discourse of the Serbian political elite
regarding the Parade. When Serbian LGBT
activists announced a new attempt to hold
a parade in October 2010, the biggest oppo-
sition party, SNS, was eager to demonstrate
its allegedly pro-European orientation and
entirely changed its attitude towards LGBT
issues. During the meeting with the Parade
organisers, a senior SNS official, Aleksandar
Vuci¢, pointed out that violence and dis-
crimination against those who are different
from the majority were unacceptable.”* Even
SRS - although refusing to support the 2010
Parade itself - condemned discrimination
of any kind.”? Government officials became
more explicit in their support for the LGBT
minority, and demonstrated a stronger com-
mitment to securing the 2010 Parade.” The
2010 Parade was finally held and the police
managed to prevent the far-right extrem-
ists from attacking the marchers, which, in
itself, represented a step forward. However,
the Serbian political discourse is still con-
spicuously lacking an explicit acceptance
of LGBT people as non-degenerate and en-
tirely equal with heterosexuals, as well as



an unequivocal condemnation of all those
opposing their rights.

4.2. The Discourse of the Serbian Ortho-
dox Church

Over the past two decades, Serbian society
has gone through a process of rapid de-sec-
ularisation.”* From a society in which the
Church was marginalised and thoroughly
subordinated to the state, Serbia has turned
into a society with high rates of religious
identification and in which the popularity
of the dominant religious institution, the
Serbian Orthodox Church, has drastically
increased.” As Drezgi¢ argues, throughout
modern history, the Church developed its
authority as a national, rather than a reli-
gious, institution, which in itself indicates
its political aspirations.”® Despite the guar-
antee of secularity in Article 11 of the Con-
stitution, the power of the Church in Ser-
bian society is indisputable. Religious views
have entered public discourse and created
a new reality, imposing new perceptions of
social phenomena.

The Church considers that “all uses of the
human sex organs for purposes other than
those ordained by creation runs contrary
to the nature of things as decreed by God,
interfering with the normal development
of societal patterns”’” (Emphasis added.)
Furthermore, according to Orthodox views,
there appear to be two types of homosexu-
ality - one representing a medical disorder,
and the other resulting from a moral failure.
In both cases, correction is called for, primar-
ily in terms of medical and psychiatric treat-
ment.”® The general attitude of the Church to-
wards homosexuality expressed in the above
statement exemplifies the way in which a
powerful actor, through discursive practice,
is able to establish the notion of normality.
As Michel Foucault has shown, the notion

of normality does not have a universal and
unalterable meaning; on the contrary, the
actual content of this notion varies widely,
according to the values of those in power.”
In the case of Serbia, Christianity sets the pa-
rameters for defining the scope of normality
and, consequently, all those who do not live
in accordance with Christian values are out-
side the “normal”. Thus, the above statement
contradicts the right of every individual to
choose their own religion or to choose not
to have religion, and discriminates against
those with views which differ from those of
the Christian Orthodox Church.

The general attitude of the Church towards
homosexuality has been expressed on nu-
merous occasions, particularly during the
past couple of years in which LGBT rights
in Serbia have become a topic of increased
debate. As mentioned above, the draft of
the first comprehensive anti-discrimination
law in Serbia was withdrawn from the par-
liamentary procedure in 2009 in response
to the objections raised by the Church and
other religious denominations. Although
the objections were directed towards more
than one provision of the draft law, the major
stumbling block was Article 21, which, inter
alia, expressly prohibited discrimination on
the basis of sexual orientation and gender
identity. In its appeal to the President of the
Serbian Parliament, the Holy Assembly of
Bishops of the Church pointed out that “there
is no scientific evidence that sexual orienta-
tion is an inborn trait”, further adding that “a
number of eminent scientists deem transsex-
uality to be a mental disorder”2® The appeal
also asserted that the affirmation of gender
identity and sexual orientation as prohib-
ited grounds of discrimination would en-
danger religious freedom as well as freedom
of conscience.®! This statement established
homosexuality and transsexuality as men-
tal diseases threatening the societal order
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which comprises a set of norms and values
that in the Serbian context has a prominent
religious dimension. While appealing to free-
dom of religion and freedom of conscience,
the Holy Assembly of Bishops demonstrated
hostility to sexual minorities and a complete
disregard for their human rights.

During the preparations for the 2009 Parade,
the Church was vocal in condemning homo-
sexuality. Metropolitan Amfilohije Radovic,
at the time acting in the capacity of Patriarch,
argued that the 2009 Parade would actually
be a “parade of shame”, quoting the Serbian
popular saying that “what the mad are proud
of, ashames the smart”® Moreover, he re-
ferred to the event as the parade of “Sodom
and Gomorrah”, further adding that “the tree
that does not bear fruits is to be cut and
thrown into fire”.#* The statements of Metro-
politan Amfilohije Radovi¢ violated the dig-
nity of the LGBT minority members in more
than one way. First, he declared homosexual-
ity to be a disgrace, which implied that LGBT
people - as those unable to resist “shameful
impulses” - were inferior to those who lived
in accordance with the Christian morality.
Secondly, the above statements expressed
the view that homosexuals were not only
mentally ill (“insane”), but also physically de-
generate and barren, as they do not use their
bodies for the purposes decreed by God. Fi-
nally, the “tree metaphor” used by Metropoli-
tan Amfilohije represents a rather explicit
call for a violent intervention, although the
Serbian prelates pointed out on several oc-
casions that the Church was against violence
of any kind.

As none of the prelates who publicly con-
demned homosexuality and called for the
cancellation of the 2009 Parade was pros-
ecuted for either incitement to violence or
hate speech, the preparations for the 2010
Parade in autumn 2010 were met with the
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same attitude of the Church. The Holy Assem-
bly of Bishops, in its official announcement
before the Parade, stated that the Church
was strongly against the Parade, referring on
that occasion to the LGBT population as the
“so-called sexual minorities” and to their in-
terests as “frivolous”.®* Furthermore, the an-
nouncement argued that Gay Pride Parades
violate the right to family life and insult the
dignity of believers.t> The Church therefore
denied LGBT people the status of minority,
and declared them a threat to the “normal”
order of things, i.e. the “family life” in accord-
ance with Christian values. One day after
the 2010 Parade, Metropolitan Amfilohije
Radovi¢ gave the following statement:

“Yesterday we watched the stench
poisoning and polluting the capital of Serbia,
scarier than uranium.®® That was the biggest
stench of Sodom that the modern civilisation
raised to the pedestal of the deity. You see,
the violence of wrongheaded infidels caused
more violence. Now they are wondering
whose fault it was, and they are calling our
children hooligans.”®’

Metropolitan Amfilohije Radovi¢ therefore
equated LGBT people with a dangerous
weapon and accused them of being respon-
sible for the violence that occurred in the
streets of Belgrade during the 2010 Parade.
Further, he explicitly linked homosexual-
ity with “modern civilisation”, defining it as
something imposed by modernity and in-
voking, in that way, the myth about a West-
ern conspiracy against Serbia.®® Finally, by
implying that it is wrong to call the attack-
ers of the 2010 Parade “hooligans”, Metro-
politan Amfilohije openly sided with them,
providing, therefore, a legitimation for the
violence against the LGBT minority. Clearly,
the above-cited statement constitutes hate
speech as: (i) it is directed towards a minori-
ty group that is - in the speaker’s view - infe-



rior; (ii) it offends the human dignity of LGBT
people; and (iii) its “natural tendency and
probable effect” is to incite violence and/or
discriminatory treatment against the tar-
geted group.?’ A couple of months after the
2010 Parade, the Serbian Equality Protection
Commissioner instructed Metropolitan Am-
filohije Radovi¢ to publicly apologise to the
participants of the Parade for hate speech.
However, Metropolitan Amfilohije Radovic¢
said he “had no intention of apologising”,
confirming once again his views on homo-
sexuality.”® Metropolitan Amfilohije Radovi¢
has never been indicted for hate speech. The
Equality Protection Commissioner, shortly
after the initial warning, asserted that the
Government had “no capacity” for initiat-
ing judicial proceedings against Amfilohije
Radovi¢.”!

4.3. The Discourse of the Serbian Media®?

Despite the fact that Article 38 of the Serbian
Public Information Law explicitly lists sexual
orientation as one of the prohibited basis
of hate propaganda, anti-gay messages fre-
quently appear in the Serbian media, while
the offenders go unpunished. The contro-
versy surrounding the adoption of the Anti-
Discrimination Law in March 2009 was given
significant coverage in the Serbian media.
While some of the Serbian daily newspapers
were explicitly advocating for the adoption
of the law and condemning its withdrawal
from the parliamentary procedure, others,
more or less openly, supported the views of
the Church. For instance, Vecernje Novosti,
the daily newspaper which is known for its
collaboration with the regime of Slobodan
MilosSevi¢, published an interview with
the bishop of the eparchy of Backa, Irinej
Bulovi¢, with the title “The Church is Only
Defending Morality”.”® In a similar manner,
Kurir claimed that the Government had de-
ceived the Church by returning the law to

the parliamentary procedure. Under the title
“Fraud”, Kurir stated the following:

“The Serbian Government deceived
the dignitaries of the Church, after days of
the negotiations on the amendments to the
anti-discrimination law. At today’s session of
the Government, the new draft of the law will
be adopted, after only cosmetic changes.”**

Clearly, these newspapers saw the Church’s
interference in the legislative process as
perfectly acceptable, legitimate and “nor-
mal”. Hence, the discourse of the above-
mentioned media reflects the process of
de-secularisation of Serbian society which
Drezgi¢ and Perica analyse in their work.
As Drezgi¢ argues, the relationship between
the political institutions and the Church, as
a result of which, during the 1990s, religion
was used primarily as an instrument of ag-
gressive nationalist politics, has transformed
after 2000 into a much tighter relationship
in which the Church gained more power and
influence.” Similarly, Perica points out that,
during the government of Vojislav Kostunica
(from 2004 to 2008), Orthodox Christian-
ity practically became the state religion, and
after the elections of 2008 which brought to
power the current Serbian president Boris
Tadi¢, the relationship between the Govern-
ment and the Church remained unchanged.*®
Both Drezgi¢ and Perica illustrate their argu-
ments by pointing to the Church’s various
attempts to influence the legislation. There-
fore, although the Anti-Discrimination Law
has finally been adopted, the controversy
that it had provoked confirms the ability of
the Church to interfere in matters of state
politics and to stall reform processes.

Politika, the oldest daily newspaper in the
Balkans which is partially owned by the Gov-
ernment, immediately after the adoption of
the Anti-Discrimination Law published a col-
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umn written by Slobodan Antoni¢, a Serbian
political analyst who is known for his rightist
views. In the column, Antoni¢ explicitly sup-
ported the Church in its struggle against the
Anti-Discrimination law, suggesting that the
Church is a legitimate representative of the
great majority of Serbian society.”” Further,
he expressed deep concern about the provi-
sion prohibiting the discrimination on the
basis of sexual orientation and its potential
consequences. Antoni¢ wrote:

“As a next step, anti-discrimination
will not be enough anymore. They®® will re-
quire equality (...) After the legal equality is
obtained, they will go further and request
the recognition of social equivalence (...) And
in a few years we will be required to officially
declare homosexuality to have the equal val-
ue as heterosexual orientation.”’

It is clear from the above statement that
Antoni¢ considers homosexual orientation
to be of less worth than heterosexual. Al-
though he did not openly claim that LGBT
people are worth less than others, his posi-
tion rather implies that homosexuals could
not be equal in rights with heterosexuals.
Such a view strongly contradicts Article 1 of
the Universal Declaration of Human Rights
which proclaims the equality of all human
beings and therefore entails the prohibition
of discrimination in the enjoyment of human
rights. Further, by openly opposing the equal
rights of all human beings, Antoni¢ implied
that: (i) the inequality is an objective fact;
(ii) discrimination against the LGBT minor-
ity is legitimate; and (iii) such discrimination
is justified by the superiority of heterosexual
over homosexual orientation. In light of the
hate speech criteria employed by the Court:
(i) Antoni¢ was advocating the idea of the su-
periority of heterosexual people over LGBT
people; (ii) his views were not supported by
facts; and (iii) his social position imposed
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upon him the duty not to incite intolerance
and discrimination - a duty which Antoni¢
did not respect and fulfil. The above analy-
sis confirms his statement as hate speech
against LGBT people.

After Serbian LGBT activists had announced
their plans to hold the 2009 Parade, a number
of Serbian newspapers joined the anti-gay
campaign that finally led to the cancellation
of the parade. Some daily newspapers, such
as Kurir, Press, Alo! and Pravda gave consid-
erable space to right-wing extremists, with-
out providing any critical review of, or com-
ment on, their views.'% Referring to the pro-
fascist organisations as “patriotic groups”,
“football supporters” or simply “youths”, the
above-mentioned Serbian newspapers were
continuously publishing their hate messages
and calls for violence.'®* For example, Kurir
published the following statement of Mladen
Obradovi¢,'*? leader of Obraz - one of the
Serbian pro-fascist organisations:

“A huge number of people will come,
from all the areas where Serbs live. Our mes-
sage to faggots is clear: We are waiting for
you."103

Further, at the time, sensational headlines
abounded, such as:

(i) “Gay Parade represents the imposition
of a new ideology on Serbia”!** - a headline
suggesting that homosexuality is an ideolo-
gy, not just a sexual orientation, forced upon
Serbia from outside; and

(ii) “After faggots, sodomists and necrophili-
acs will want to parade”'% - a title that, once
again, establishes homosexuality as a sick-
ness and a degeneration.

One article published in Kurir was particu-
larly indicative of this phenomenon. It was
entitled “Faggot secedes Kosovo!” and was



about a prominent LGBT activist, Predrag
Azdejkovi¢, who on his blog had started an
internet campaign called “De-Kosovisation
of Serbia” - a satirical critique of the Serbian
politics related to Kosovo and the stubborn
refusal of the Serbian politicians to accept
Kosovo’s independence. Kurir called the
campaign “offensive” and referred to homo-
sexual men as “faggots”.!® Two elements of
the discourse present in the above article
indicate the connection between homo-
phobic and nationalist attitudes. First, as
Gavrilovi¢ and Ljubojevi¢ argue, the “Kosovo
myth” which still dominates a large part of
the Serbian society, including the current
Government, suggests that, because of the
great sacrifice made by the Serbian people in
the 14" century, Kosovo will always remain
a part of Serbia.’?” Therefore the above arti-
cle, by appealing to the patriotic feelings of
the readers, seeks to represent LGBT people
- particularly human rights activists - as the
enemies of the Serbian nation. In Mosse’s
view, the representation of countertypes - in
this case homosexuals - as an active threat
to societal order and national unity is a
prominent characteristic of right-wing ide-
ologies.!%® Second, Mosse points out that fas-
cist and nationalist regimes tend to promote
the idea of collaborations and plots between
the different categories of outsiders.'® As
the “loss” of Kosovo is generally associated
with the Western conspiracy against Serbia,
the above article indicates that LGBT people
collaborate with Western powers in order to
destroy the “healthy” Serbian nation.

During the preparations for the 2010 Parade,
the above-discussed Serbian newspapers
continued the anti-gay campaign in a very
similar manner. After the 2010 Parade was
finally held - followed by the anti-gay riots
- the general attitude prevailing in the dis-
course of the majority of the Serbian media
was that the parade had been utterly unnec-

essary and that the damage caused by it
far outweighed the benefit. Politika, two days
after the 2010 Parade, published a column by
political analyst Porde Vukadinovi¢, the edi-
tor in chief of the Serbian right-wing quarter-
ly New Serbian Political Thought (Nova Srp-
ska Politicka Misao), in which he argued that
the 2010 Parade had been forced upon Ser-
bia from the West, contrary to the “historical
and political logic”!** He implied that there
is a sharp contrast between Serbia and the
West, and that the notion of LGBT rights is
highly incompatible with Serbian history and
politics. Further, Vukadinovi¢ compared the
far-right extremists who intended to attack
the 2010 Parade participants with the partic-
ipants in the anti-MiloSevi¢ demonstrations
who used violence against the MiloSevi¢
police - primarily as a response to the vio-
lence used by the police themselves. Hence,
Vukadinovi¢ suggested that the far-right
violence against minorities is essentially the
same as the struggle against an authoritar-
ian regime. As such, he implicitly justified
the violence that occurred during the 2010
Parade. The article by Dorde Vukadinovi¢ ex-
emplifies a rather dangerous relativisation
of human rights, suggesting that LGBT rights
are not universal but entirely dependent on
political and historical circumstances. More-
over, by practically equating an authoritarian
regime with the LGBT minority, Vukadinovi¢
failed to acknowledge a very important dif-
ference between those violating human
rights, on the one hand, and the victims of
human rights violations, on the other.

The discourses of the Serbian political elite,
the Church and the daily newspapers repre-
sent varying degrees of homophobia, rang-
ing from explicit calls for violence to a rather
concealed hatred against sexual minori-
ties. While not all the discourses discussed
above reach the level of hate speech, they
still represent a breach of Serbia’s legal obli-
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gations. As the discussion above has shown,
the state’s obligation to protect minorities
and marginalised groups extends beyond
the adoption of anti-discrimination and hate
speech legislation, to include the taking of ef-
fective action to implement that legislation.
More specifically, even where the speech
in question does not reach the threshold of
hate speech, the state is under the obliga-
tion to tackle a culture of homophobia, by
carrying out various policy measures and
programmes, such as awareness-raising and
human rights mainstreaming. The culture of
impunity that is still present in the Serbian
public arena significantly impedes the efforts
towards the effective implementation of the
Anti-Discrimination Law, thus showing that
Serbia does not fully meet its human rights
obligations.

5. Conclusion

Despite the declared democratic and pro-
European orientation of the Government
and some positive legislative reforms in the
recent years, Serbian society is still deeply
imbued with nationalist myths that incite
and support a culture of homophobia. The
analysis of the discourses of Serbian politi-
cians, the Church and the media has shown
the following:

(i) the LGBT minority is depicted through
stereotypes that represent homosexuality
as moral and/or physical degeneration con-
stituting a threat to the normal societal or-
der and the Serbian nationhood;

(ii) the stereotyping of the LGBT minority
is strongly supported by the national myths;
(iii) as the above stereotypes are character-
istic of right-wing ideologies and regimes,
it is not surprising that homophobia is pri-
marily (although not exclusively) a feature
of the discourse of the pro-nationalist Serbi-
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an parties and the media with a right-wing
political alignment;

(iv) hatred against LGBT people in Serbian
society has a pronounced religious dimen-
sion, which is enhanced by the fact that the
Church has, over the course of the last two
decades, gained a considerable political
power and influence; and

(v) after the cancellation of the 2009 Pa-
rade, the discourses on homosexuality and
LGBT rights have changed towards more
tolerance and more respect for the rights of
sexual minorities, which is primarily a con-
sequence of the political pressure from the
EU and the international community in gen-
eral. Nevertheless, homophobia in Serbian
public discourse is still present.

Further, the presence of hate speech in three
prominent discourses undermines both the
Anti-Discrimination Law and the legisla-
tion prohibiting hate speech, and reveals
the failure of the Government to comply
with its legal obligations. Firstly, the Gov-
ernment itself - i.e. certain members of the
ruling coalition - violates the human rights
of sexual minorities by publicly spreading
hatred against homosexuals. Secondly, the
Government is failing to protect LGBT peo-
ple from the hate speech of private entities,
such as the Church and the media, showing
therefore that the right to equality is not
being effectively implemented. Finally, the
Government is not taking sufficient policy,
administrative and educational measures to
protect the rights of LGBT minority mem-
bers and to tackle the culture of homopho-
bia. It is therefore failing to fulfil its positive
obligations under the international and na-
tional human rights instruments to which it
is a party.

As indicated above, the gap between the le-
gal obligations and actual practices of the



Serbian state agencies suggests that the re-
form processes in Serbia are yet to be com-
pleted. Despite the adoption of various “pro-
European” laws, the effective enforcement
of these remains elusive. The obstacles to
law enforcement represent a complex issue
that ought to be addressed at both the state
level, and within civil society - particularly
in human rights advocacy and in academia.
In terms of human rights activism, the EU
conditionality could be successfully used as
a means of pressurising the Government to
comply with its legal obligations.

Further, the analysis in this article has point-
ed to a concerningly prominent trend in
contemporary Serbia - the trend of de-sec-
ularisation of the society and the extensive
interference of the Church in state affairs. In
that sense, it is of great importance to set
the limits of the Church influence. The fact
that the secularity of the state is guaranteed
by Article 11 of the Serbian Constitution
indicates that legal norms, once again, are
not being adequately implemented. Govern-
ment representatives and other politicians
are primarily responsible for preserving the
secularity of the Serbian state. They must
remain independent from the Church and
resist attempts by the Church to influence
legislation and other state affairs.

Finally, changes at the level of popular con-
sciousness about LGBT rights - and human
rights in general - are needed. As the above
analysis has shown, the legacy of the na-
tionalist past is still very much alive in con-
temporary Serbia, and the national myths
and stereotypes dominate society. De-
spite the fact that human rights language
has gradually entered Serbian public dis-
course, general awareness of the meaning
and content of human rights is low. Moreo-
ver, because of the prejudices and stereo-

types related to homosexuality, opposition
to LGBT rights is even stronger than to the
rights of other minorities. Therefore, hu-
man rights education - including the edu-
cation on the rights of sexual minorities -
is of crucial importance.!*? By reforming its
education policies the Government would
encourage different social actors to change
their attitudes towards individuals and
groups facing systemic discrimination. By
doing this, the Government would better
fulfil its positive legal obligations to real-
ise the right to equality, as best articulated
in General Comment No. 20 of CESCR, the
Yogyakarta Principles, and the Declara-
tion of Principles on Equality. Regarding
LGBT rights, education policies ought to
be based on several principles. First, that
homosexuality is not an illness and it is
neither illegal nor immoral; it is a part of
personal identity that is equal in value to
heterosexual orientation. Second, LGBT
persons are equal in rights with other in-
dividuals and, consequently, discrimina-
tion on the basis of sexual orientation and
gender identity represents a violation of
human rights. Third, homosexuality does
not represent a threat to the nation, and
does not violate freedom of religion. Reli-
gious views and/or patriotic feelings must
not be used as a justification for discrimi-
nation against LGBT people. Finally, while
the EU conditionality could be a useful
means for pressuring the Government to
comply with its legal obligations, in the
field of education, human rights must not
be presented as something imported from
the West and culturally alien to Serbia. On
the contrary, it is important to stress that
the recognition of the equal rights of all
individuals, regardless of their sexual ori-
entation or any other inborn trait, would
benefit Serbian society and all its citizens.
In other words, the implementation of hu-
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man rights is not only a prerequisite for the EU, but also a prerequisite for societal de-
European integration and a nuisance that velopment and the protection of the digni-
must be endured for a better future in the fied life of all human beings.
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Immigration Detention: Some Issues

of Inequality

Stefanie Grant?!

Immigration detention is not new, but the
scale of its use by states to control borders
and “manage” migration is unprecedented.
Whether as an administrative practice or as
a consequence of the criminalisation of mi-
gration, detention of migrants is now a glob-
al phenomenon which affects an increasing
number of vulnerable migrants, for increas-
ingly long periods of time, often in conditions
which fall far below the standards set by in-
ternational human rights law.

The principle of equality has a dual relevance
to immigration detention. First, the decision
to detain should not be discriminatory; sec-
ond, non-nationals should enjoy substantive
equality with nationals in the rights they en-
joy in detention. This article reviews some
issues of inequality which arise within im-
migration detention. It first examines the use
and dimensions of this form of detention,
the limits which human rights law places on
states’ recourse to detention and the bars to
detention which is arbitrary, or discrimina-
tory. It then contrasts the rights of those in
administrative detention with the greater
protection often provided by criminal justice
systems, and considers the special needs of
non-nationals to legal access and health care.
It argues that special steps are required to
ensure the substantive equality of immigra-
tion detainees.

1. The Use of Detention
The detention of refugees, migrants and

stateless persons has become a frequent -
and frequently arbitrary and disproportion-

ate - response to violations of immigration
law. Detention is most commonly used where
migrants enter a state illegally, or overstay
their leave. Although asylum-seekers, chil-
dren, victims of trafficking and stateless per-
sons are recognised as vulnerable groups un-
der international law, and entitled to special
protection, many are detained.

Immigration detention as a term refers to
the deprivation of liberty of non-citizens
under aliens’ legislation because of their sta-
tus. Deprivation of liberty on these grounds
typically takes the form of administrative de-
tention. But there is a growing trend among
states to make irregular entry or presence in
a country a criminal offence, with the result
that more irregular migrants are subject to
detention within the criminal justice system.

The conventional object of administrative
detention is to ensure that another measure
such as deportation or expulsion can be im-
plemented, but in the immigration context it
is also used - and abused - for punitive and
deterrent purposes. “Immigration deten-
tion” which is administrative in character
is to be distinguished from “criminal deten-
tion” and “security detention” which refer
respectively to detention on the grounds of
having committed a criminal offence, or de-
tention for national security or terrorism-
related reasons. In some instances, non-
citizens who are prosecuted for criminal
offences, including immigration and docu-
mentation violations, are held in mandatory
detention after their sentences have been
served, pending their removal.
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Under international law, states have a sov-
ereign right to determine who may enter
and stay in their territory. Many states see
the removal of irregular immigrants as an
integral part of border control, and in “the
best interests” of the destination country.!
This is especially the case for states faced
with high numbers of irregular migrants,
with detention playing an important role
in securing irregular migrants prior to re-
moval, on the assumption that “absconding
is a significant risk and detention is one so-
lution”.? As the number of migrants arriv-
ing irregularly has risen, so the use of de-
tention by countries of destination has ex-
panded.* Some countries routinely detain
anyone found on or entering their territory
illegally.* In the case of asylum-seekers, de-
tention is typically used when an individu-
al’s identity is being established or where
a claim is being processed, and continues
where a claim has been refused, pending
expulsion from the country.®

Detention is today a common practice in
Europe, in use in almost all of the Council of
Europe’s 47 member states® and in the last
ten years, its use in expulsion proceedings
has “blossomed”” In these years, states on
the external frontiers of the European Un-
ion (EU) have responded to rising numbers
of asylum-seekers and irregular migrants by
imposing tighter border controls, in which
detention plays a key role. After 2004, the
governments of 10 new EU member states
made the use of detention to control and de-
ter illegal immigration to and through their
territories a national priority.® This trend has
not only affected EU member states, but has
been encouraged in states which irregular
migrants transit on their way to the EU.°

However, set in a wider human rights con-
text, and viewed from the standpoint of vul-
nerable migrants, the position can be seen in
different terms:
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“Migrants arrive (...) in shaky and
dangerous boats (...) or via land hidden in
the back of smugglers’ trucks, travelling
thousands of miles in cramped and danger-
ous conditions. They find ways to cross land
borders in secret, or elude border controls
with false documents. Some overstay their
visas. (...) Seeking to protect their borders,
[European countries] (...) criminalise these
migrants, lock them up in prison-like condi-
tions, and expel them as quickly as possible
- even to countries where they risk perse-
cution and torture. These foreigners are not
criminals; they are guilty only of having as-
pired to a better life, a job or, in the saddest
and most distressing cases, protection from
persecution (...)".1°

2. The Dimensions of Detention

Another, and more radical, view is that the
European detention camps “form a border
between nation states (...) which is expand-
ing into a huge borderless system (...) a cor-
ridor of exile.”!

A growing body of information on deten-
tion is published by intergovernmental
organisations, and by human rights and
migrant rights non-governmental organi-
sations (NGOs); it is most extensive in its
reporting on Europe.'? Only the roughest
estimates exist for the numbers of those
in immigration detention; nonetheless, all
the evidence shows they are high, and have
increased sharply in the last decade. Thus,
although it is known that between 2005
and 2007, around 1.4 million people were
apprehended for being illegally present in
EU countries, and almost 760,000 remov-
als were undertaken,® it is not known how
many were detained before removal. Some
examples suggest the wider picture. In cer-
tain countries “the number of non-citizens
in administrative detention exceeds the
number of sentenced prisoners or detain-



ees, who have or are suspected of having
committed a crime.”** It is estimated that
one million children are affected worldwide
by immigration detention policies.”> Be-
tween 2001 and 2009, the annual number
of immigration-related detentions in the US
rose from some 95,000 to 380,000; and the
average daily population of detained im-
migrants grew from about 19,000, to over
30,000.'° In the UK, by 2012 there will be a
60% increase in the immigration “estate” -
the holding capacity of detention centres.!’

Immigration detainees are held in a range
of different, and sometimes grossly un-
suitable, places. In the course of its coun-
try visits, the European Committee for the
Prevention of Torture (ECPT) has reported
meetings with detainees in a variety of
custodial settings, ranging from holding
facilities at points of entry to police sta-
tions, prisons and specialised detention
centres, transit and “international zones”
at airports, where persons were held for
days under makeshift conditions in airport
lounges.'®In practice, some states “mislead-
ingly label” immigration detention centres
as “transit centres” or “guest houses” and
detention as “retention” in the absence of
legislation authorising deprivation of lib-
erty.’ Greece, on the EU’s southern border,
has been under particular pressure from
migrants and refugees arriving irregularly;
a policy of systematic detention has meant
that many police stations have been trans-
formed into facilities for the detention of
aliens awaiting deportation.?°

3. Legal Principles: International, Region-
al and National?!

There is often a considerable gap between
the principles of international human rights
law and national practice. The UN’s moni-
toring body on detention describes a global
patchwork of national law and practice:

“Some states are entirely lacking a
legal regime governing immigration and asy-
lum procedures. Others have enacted immi-
gration laws, but have omitted to provide for
a legal framework of detention. (...) If there
is a legal framework for detention its design
differs. States allow for the detention of a-s
and immigrants outside the criminal or na-
tional security context in order to establish
the legal identity of illegal immigrants and
rejected a-s or to secure expulsion to their
countries of origin. In other states, detention
is mandatory and is sometimes even used as
ameans of deterring future refugee or migra-
tion flows. In some countries there is legisla-
tion which provides for a maximum period of
detention, whereas others are lacking such a
time limit. Some national laws require that
detention be ordered by a judge but most
states resort to administrative detention.”??

Immigration detention is thus an area in
which there are particular tensions between
international and regional human rights law
and state practice. Although the state has
general authority to decide who enters and
who should be removed from its territory,
at the same time it must comply with fun-
damental human rights principles, including
the right to liberty.

Although human rights law generally guar-
antees a universal right to liberty, the right
is not absolute, and narrow exceptions are
allowed. Under international human rights
law, the International Covenant on Civil and
Political Rights (ICCPR) guarantees everyone
the right to liberty and security, and that no-
one shall be deprived of his liberty “except
on such grounds and in accordance with
such procedure as are established by law”.?3

Two exceptions are set out in European re-
gional human rights law. The European Con-
vention on Human Rights (ECHR) permits
detention of non-nationals to prevent unau-
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thorised entry into a country, and to effect
deportation or extradition.** To be lawful,
detention must be in accordance with na-
tional and - where the two are inconsistent
- international law; it must not be arbitrary,
it must pass tests of reasonableness, neces-
sity and proportionality, its length must not
be disproportionate, it must not be imposed
with discrimination, and the decision to de-
tain must be taken in good faith and with
proper purpose. The principles of reasona-
bleness, necessity and proportionality re-
quire also that states consider alternatives
to detention which would be a lesser inter-
ference with the right to liberty and security
of the person.?

Through Directive 2008/115/EC (the Re-
turns Directive),?® European Union law sets
a “limit” on the length of immigration deten-
tion prior to deportation, and has codified le-
gal principles: detention must only serve the
purpose of facilitating removal; it must be for
the shortest possible period while removal
arrangements are in process; and it must be
“executed with due diligence”. Where there is
no reasonable expectation that someone will
be removed, detention ceases to be justified
and the detainee must be released immedi-
ately.?” But the Returns Directive sets an ex-
cessive outer time limit of 18 months.?®

Although not bound by the Returns Directive,
UK courts have derived broadly similar tests
from English common law: there must be an
intention to deport; detention “pending re-
moval” may only be for a “reasonable” period
of time; and where it is evident that removal
cannot be effected within a reasonable pe-
riod, the detention becomes unlawful.?®

Thus, while the detention of irregular mi-
grants is not prohibited, it should be used
only as a last resort® and its use should be
subject to rigorous tests. The issue in each
case is whether the state’s action in detain-
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ing an individual is in accordance with inter-
national law, as interpreted in the case law
of national and international courts, and ap-
plied in the decisions of international over-
sight bodies such as the Human Rights Com-
mittee and the UN Working Group on Arbi-
trary Detention.

In the case of three of the most vulnerable
groups - asylum-seekers, children and (to
some degree) stateless persons - detention
should not generally be used, and they are
entitled to special protection under interna-
tional law.3!

There is a growing jurisprudence in this
area, especially by the European Court of Hu-
man Rights (ECtHR). But although the ECHR
imposes clear limits on states’ use of deten-
tion generally, the ECtHR has interpreted
these limits restrictively in cases involving
non-nationals. Galina Cornelisse argues that
the ECtHR’s review of the lawfulness of im-
migration detention is “fundamentally differ-
ent” from the way it examines the lawfulness
of other forms of detention.*?

When called upon to resolve conflicts be-
tween human rights and competing public
interests, judges have to reconcile the spe-
cial status of these rights with the legitimate
power of the state to set limits to their exer-
cise.?® Saadi** is one example of the priority
given by the ECtHR to national sovereignty
over the right to liberty in immigration cases.

Saadi was a refugee from Northern Iraq who
applied for asylum upon his arrival in the
United Kingdom. Although he was detained
by the British authorities for reasons of mere
administrative expediency, this was not held
by the ECtHR to be in violation of his right
to personal liberty. The ECtHR stressed the
“undeniable sovereign right of states to con-
trol aliens’ entry into and residence in their
territory”, and deduced from that undeniable



right of control a “necessary adjunct” - the
power to detain immigrants who have ap-
plied for permission to enter. It then argued
that as long as a state has not authorised the
entry of an individual, his detention could be
classified as being “to prevent unauthorized
entry”, and thus in compliance with Article
5(1)(f) of the ECHR.

Cornelisse sees the ECtHR’s judgment in
Saadi as exemplifying the “limits and blinds-
pots” of the European human rights system
when it comes to those who are “out of place”
in the global territorial order.*®

4. Detention Conditions: Discrimination
and Unequal Treatment

As stated above, the principle of equality
has a dual relevance to immigration deten-
tion. First, the decision to detain should not
be discriminatory; second, non-nationals
should enjoy substantive equality with na-
tionals in the rights they enjoy in detention.

Under international human rights law, the
rights of irregular migrants must be respect-
ed, even if their right to stay is not protected,
and to this end most human rights standards
apply without distinction between citizens
and foreign nationals. Principles of equality
and non-discrimination require that distinc-
tions between groups must be prescribed
by law, pursue a legitimate aim, and be
strictly proportionate to that aim.3® Deten-
tion which discriminates on one of the pro-
hibited grounds,*” including on the basis of
nationality except where different treatment
is strictly required by border control, is not
permissible.

The general rule is that these rights must
be “guaranteed without discrimination be-
tween aliens and citizens”, with only those
narrow exceptions required by border con-
trol. Rights contained in human rights trea-

ties must be available to “all individuals, re-
gardless of nationality or statelessness, such
as asylum-seekers, refugees, migrant work-
ers and other persons who find themselves
in the territory” of a state.?® Thus, the right to
liberty must be enjoyed equally and without
discrimination: this means, for example, that
migrant workers, regular or irregular, who
are detained are to enjoy the same rights as
nationals in the same situation.*

The decision to detain may be arbitrary
and so unlawful on the basis of discrimi-
nation. In one benchmark case, foreign na-
tionals who had been detained in the UK
on grounds of national security challenged
their indefinite detention without trial, on
the ground that the law applied to foreign
but not to British nationals; they argued
that it was not permissible for the state to
discriminate between aliens and citizens
as regards the right to liberty. The House
of Lords, the highest UK court, agreed, rul-
ing that a distinction between citizens and
migrants in their enjoyment of the right to
liberty amounted to discrimination. While
the rights of citizens and aliens might dif-
fer in an immigration context, international
human rights law - the ECHR and the ICCPR
- did not permit discrimination between
citizens and aliens in their right to liberty.
A state was “not permitted to discriminate
against an unpopular minority for the good
of the majority”.*

Less priority has been given to challenges to
conditions within detention on the grounds
that they discriminate against non-nationals,
and that the principle of equality requires
that the special vulnerability of immigration
detainees should be recognised in the rules
which apply to their detention. This is an
area to which more attention should be paid.

Reports by international monitoring bod-
ies and NGOs identify a number of areas in
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which conditions fall so far below interna-
tional standards as to constitute grave vio-
lations of migrants’ rights. The UN Special
Rapporteur on torture and other cruel, inhu-
man or degrading treatment or punishment
found that conditions of immigration deten-
tion in Greece “amount to inhuman and de-
grading treatment, in violation of Articles 7
and 10 ICCPR”*! On the basis of its review
of individual cases, the UN Working Group
on Arbitrary Detention has reported that in
a number of countries immigration detain-
ees are kept in custody without sufficient
water, food, and bedding or any possibility of
leaving their cells to go to the yard, to com-
municate with their relatives, lawyers, in-
terpreters or consulates, or to challenge the
legality of the deprivation of their liberty or
deportation orders.*> Frequently, the rights
and treatment of these immigration detain-
ees compare negatively with those of un-
convicted nationals in the countries in which
they are detained.

It is, of course, axiomatic that — by definition
- prisons are not suitable places in which to
hold someone who is neither accused nor
convicted of a criminal offence.*®

The ECPT has identified three of the most ba-
sic rights - and safeguards - which detained
migrants should enjoy “in the same way” as
other categories of detainees. These are gate-
way or “passport” rights, which give access to
wider forms of protection. The importance of
such safeguards is the greater because of the
vulnerable nature of immigration detainees
as a group, and because of particular needs
which may arise as a result of past torture
and persecution, and of the ill-treatment
and deprivation many have undergone on
their irregular migratory journey. These
rights are: (i) to have access to a lawyer; (ii)
to have access to a medical doctor; and (iii)
to have contact with a relative or third party
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- including a consular official. At all points,
detainees should immediately be given infor-
mation about these rights in a language they
understand.**

Although these appear minimal rights, in-
formation from monitoring reports suggests
that many detention situations fall far below
even this modest threshold, with legal access
and medical treatment denied in places of
detention such as in the following example
(which is described as “illustrative”):

“[A] disused warehouse, with limited or no
sanitation, crammed with beds and mattress-
es on the floor, accommodating upwards of
100 persons locked in together for weeks or
even months, with no activities, no access to
outside exercise and poor hygiene”*

5. Access to a Lawyer

For all detainees, held in any type of custody,
the right to prompt access to a lawyer, to in-
formation about the right and, where neces-
sary, to free legal assistance,*® are essential
pre-requisites for legal protection. Denial
prevents detainees from exercising their
rights to challenge the legality of both deten-
tion and of its conditions.*’

The UN Special Rapporteur on the Human
Rights of Migrants has described states’ de-
nial of the right in practice, and the conse-
quences of denial:

“Some national laws do not provide
for judicial review of administrative deten-
tion of migrants. In other instances, the ju-
dicial review (...) is initiated only upon re-
quest of the migrant (...) lack of awareness
of the right to appeal, lack of awareness of
the grounds for detention, difficult access
to relevant files, lack of access to free legal
counsel, lack of interpreters and translation



services, and a general absence of informa-
tion in a language detainees can understand
on the right to instruct and retain counsel
and the situation of the facilities where they
are being held can prevent migrants from ex-
ercising their rights in practice.”*?

Migrants and asylum-seekers are especially
vulnerable when detained at airport transit
zones and other points of entry, where the
detention may be under no clear authority,
imposed with the knowledge of government
officials at the airport or simply on the in-
structions of airline companies, before being
returned to their countries. The difficulty - or
impossibility - of obtaining any outside as-
sistance prevents the exercise of the right of
the persons concerned to challenge the law-
fulness of the decision to detain or remove, or
for asylum-seekers to apply for asylum.

Human rights law traditionally places less
stringent obligations on states in immigra-
tion proceedings than in criminal proceed-
ings, for example as regards the right to ex-
amine evidence or call witnesses. Domestic
laws and regulations governing immigration
thus tend to provide fewer legal safeguards
than those available to individuals facing
criminal charges.*® This means that immigra-
tion detainees may find themselves in a situ-
ation of legal inequality even where the indi-
vidual is not charged with, or even suspected
of, any offence.

In a recent review of immigration detention
in the UK, Mary Bosworth notes that non-
nationals detained under immigration law
are often disadvantaged relative to prison-
ers, and are typically unable to access the
same legal protections as those who break
the criminal law. Legal and normative safe-
guards exist to prevent citizens from being
taken from their homes without charge and
placed in confinement without judicial over-

sight; even those accused of the most serious
offences are entitled to court-appointed law-
yers and, while awaiting trial, may apply for
bail. But:

“Most of these protections simply do
not apply to those under immigration con-
trol; thus, unless a detainee applies for bail,
the government is never required to obtain
permission from a judge to hold someone in
immigration detention.”°

Since detainees are not routinely provided
with a court-appointed lawyer, research has
found that many are unaware that they have
a right to apply for bail. Language barriers,
confusion and trauma also make it more dif-
ficult for many to access legal aid.>!

Marie-Benedicte Dembour has reviewed the
obstacles which had to be overcome by chil-
dren who were held in a closed detention
centre in Belgium, first in the Belgian courts
and then in the ECtHR.%? The applicants were
four Chechen children who were detained
with their mother, Mrs Muskhadzhiyeva,
who had sought asylum. An initial difficulty
was legal access, since the prison authorities
did not inform the detainees of their right to
see a lawyer, nor was interpretation avail-
able when Mrs Muskhadzhiyeva met her
lawyer; this obstacle was overcome with the
help of civil society organisations. A second
difficulty was the loss of contact between the
detainees and their lawyer after the family
was removed from Belgium to Poland; con-
tact was resumed - with difficulty and with
luck - through an NGO. Once the case was
won, the lawyer found that the total costs
awarded by both the ECtHR and the Belgian
system did not cover even his minimal time
costs and expenses. Then another difficulty
arose: Mrs Muskhadzhiyeva's children could
not receive the compensation ordered by the
ECtHR because by the time it was paid the
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family had been released and their wherea-
bouts were unknown; “they might have been
for a while in France, from where they might
have been deported and possibly returned
once again to Poland”.>?

These difficulties are not unique to the
Muskhadzhiyeva case. Similar problems
arise in many immigration detention pro-
ceedings, and reflect the obstacles to the
exercise and enjoyment of rights which are
to be found where individuals are detained
outside the criminal justice system, are un-
familiar with the language and the society
in which they find themselves, have no right
to stay in the country of detention, and may
be removed to another country during the
course of the legal proceedings. For the law-
yer, these obstacles mean it is more difficult,
and takes more time, to represent an im-
migration client, and costs are higher than
would be the case in acting for a national of
the country.

A recent investigation in Ukraine by the Jes-
uit Refugee Service noted that the state’s de-
tention centres - built under bilateral agree-
ments with the EU, and with EU funding - are
situated in such remote areas of the country
that access by lawyers and interpreters is
very difficult.>

6. Access to a Doctor

International human rights law proscribes
any discrimination in access to health care,
and the underlying determinants of health
which has the intention or effect of impairing
the equal enjoyment of the right to health.
This is an essential component of the right to
health, which applies:

“[T]o everyone including non-na-
tionals, such as refugees, asylum-seekers,
stateless persons, migrant workers and vic-
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tims of international trafficking, regardless
of legal status and documentation”.5

For immigration detainees, the starting
point in terms of health rights is that de-
tention facilities should provide access to
medical care, and that particular attention
should be paid to the physical and psycho-
logical state of detained migrants, whether
asylum-seekers who have fled persecution,
or others who have travelled on irregular
land or sea routes.

The UN Special Rapporteur on the right of
everyone to the enjoyment of the highest
attainable standard of physical and mental
health has noted that non-discrimination
and equal treatment are among the most
critical components of the right to health;
even an unintended discriminatory effect
may be in breach of international human
rights law.% In practice, health provision can
have different - and unintended - impacts
on different groups, and can negatively im-
pact on vulnerable migrants in ways which
would not arise in the case of nationals. The
point is developed in the CPT’s Standards,>
which emphasise that the mental and physi-
cal health of irregular migrants may be neg-
atively affected by previous traumatic ex-
periences. The loss of accustomed personal
and cultural surroundings and uncertainty
about one’s future may lead to mental de-
terioration, including exacerbation of pre-
existing symptoms of depression, anxiety
and post-traumatic disorder.>®

Differential impacts arise in two situations:
(i) the impact of physical and mental health
care, through treatment - or lack of treat-
ment - in detention establishments; and (ii)
the impact of detention and the detention
environment on the underlying determi-
nants of health.



Applying these general principles at a na-
tional level, the UK’s Prison Inspectorate
has set out standards for all places of im-
migration detention, which recognise the
vulnerability of immigration detainees, and
the special steps which should therefore be
taken to respect their health needs and right
to health. These standards are presented as
the “expectations” to which detainees are
entitled in terms of their conditions and
treatment. Thus, the “expectations” state
that, inter alia: (i) the provision of health
services in an immigration detention centre
should be sensitive to the possibility that a
detainee may have been a victim of torture
and staff should be trained to recognise and
treat signs of trauma and torture; and (ii)
there is a presumption against detention
of any detained person whose mental or
physical well-being is likely to be adversely
affected by continued detention.>® But these
“expectations” are too often not reflected in
national practice.

Recent research in the UK with detained tor-
ture survivors from countries where rape
is used as a weapon of war found not only
that their wellbeing had been adversely af-
fected by detention, but also that their medi-
cal treatment was markedly inferior to that
available under the National Health Service
to individuals living in the same area. Many
had been denied life-saving medication.®

Reporting on the impact of detention on mi-
grants’ health in Italy, Malta and Greece, Mé-
decins Sans Frontieres (MSF) has confirmed
the negative impact of detention in “appall-
ing conditions” on health.®! It found that
Greek detention centres provided no spe-
cial care for pregnant women and children,
medical personnel did not visit the cells and
usually patients tried to attract their atten-
tion by shouting from behind bars. Many
migrants arrived in Europe in relatively

good health, despite the difficult journey,
but their health soon deteriorated during
detention as a result of respiratory infec-
tions, communicable diseases such as sca-
bies, chicken pox, fungal skin infections or
gastrointestinal problems. In Malta, it found
thirteen people suffering from chicken pox
who were “isolated” in a room in one part
of a detention centre together with 80 non-
infected people; as a result there had then
been an “uninterrupted chicken pox epi-
demic”, with over 120 cases in five months,
which the authorities had taken no effec-
tive steps to stop. MSF also found a direct
link between the length of stay in detention
and the level of desperation reported, not-
ing that despite the obvious mental health
needs, most detention centres had “a com-
plete lack of mental health services”.

Reporting on the wider impact of the deten-
tion environment on health, MSF noted that
many detainees had already escaped war;
hunger and harsh living conditions, and de-
tention, added to their existing distress and
psychological suffering:

“Overcrowded living conditions,
often combined with inadequate sanitation
facilities, substandard provision of shelter,
food and non-food items and serious barri-
ers to access to healthcare, including mental
healthcare, inevitably have an impact on mi-
grants’ wellbeing.”

7. Contact with a Relative or Third Party,
Including a Consular Official

In addition to the benefits of support and of
combating isolation to anyone deprived of
liberty, outside contact has particular im-
portance for detained non-nationals who
have lost their personal and cultural sur-
roundings, and are faced with an unfamil-
iar social, legal and linguistic environment.

77

The Equal Rights Review, Vol. Seven (2011)



78

Their vulnerability gives contact with the
outside world even greater importance than
for a national detainee.

Historically, international law recognised the
specific vulnerability of aliens by giving the
diplomatic representatives of the state of na-
tionality the right to visit their detained na-
tionals, and the right to refugees to contact
UNHCR.®? For immigration detainees, con-
fronted by legal proceedings in a language
and under a legal system which they do not
understand, consular assistance is a human
right, and an essential part of due process
and fairness.®® However, the legally stateless
are without consular support, as are many
irregular migrants whose nationality is inef-
fective because the consulates of their legal
nationality refuse assistance, or are unable
to provide assistance because there is no
diplomatic representation in the country
of detention.®* In these situations, as in the
Muskhadzhiyeva case, the role of civil society
is key to protection.

8.International Monitoring and Oversight

States’ reluctance to accept the constraints
on national policies set by international hu-
man rights law has been particularly acute
in the case of irregular migrants.®> Some na-
tional legal systems have adopted narrow
and restrictive interpretations of interna-
tional human rights when detention is chal-
lenged by non-nationals.®¢

International oversight therefore plays an es-
sential role in protection. As the use of immi-
gration detention has grown, so has aware-
ness of the challenges it presents to human
rights, both within the UN, and specifically
within the Human Rights Council.®” A first
step was taken by the Human Rights Com-
mission®® in 1997, when the mandate of the
Working Group on Arbitrary Detention was
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extended to cover asylum-seekers and mi-
grants. In 1999, a special procedure to report
on and monitor the human rights of migrants
was created.®® Other special procedures have
since included violations of migrants’ rights
in their scrutiny. The UN human rights treaty
bodies now include non-nationals in their re-
view of states’ treaty compliance, and states’
detention practices are considered in the
HRC’s Universal Periodic Review.”

As the work of the ECPT has demonstrated in
Europe, an international mandate to prevent
torture, cruel, inhuman and degrading treat-
ment or punishment can play an important
role in monitoring national detention prac-
tice and conditions, complemented by hu-
man rights and migrant rights NGOs.

An international development of particu-
lar significance is therefore the establish-
ment of a new monitoring body under the
Convention against Torture. An Optional
Protocol to the Convention against Torture
(OPCAT) entered into force in June 2006,
creating a Subcommittee on Prevention
of Torture (SPT), which has a mandate to
visit places of detention, including places
of immigration detention. The OPCAT also
requires states to establish “independent
national preventive mechanisms” at the
domestic level, with a mandate to inspect
places of detention. Under the OPCAT, the
SPT has unrestricted access to all places of
detention, can make unannounced visits to
police stations, prisons, detention centres
(including immigration detention centres),
and other places where people are de-
prived of their liberty, and meet in private
with detainees.

One practical difficulty is that international
custodial standards - notably the UN Stand-
ard Minimum Rules for the Treatment of
Prisoners - apply specifically to prisons,



but immigration detainees are held in many
other places.”” The UN’s Body of Principles
for the Protection of All Persons under Any
Form of Detention or Imprisonment’? is
an important global standard, but it deals
with living conditions in a more limited way
than the UN Standard Minimum Rules for
the Minimum Treatment of Prisoners. UN-
HCR’s Guidelines on Applicable Criteria and
Standards Relating to the Detention of Asy-
lum Seekers identify minimum conditions,
but are not detailed in the standards they
set.”? In the context of Europe, the ECPT has
therefore noted the lack of a “comprehen-
sive instrument” setting out the minimum
standards and safeguards for irregular mi-
grants deprived of their liberty, which are in
line with the specific needs of this particu-
lar group. Although the European Prison
Rules apply to immigration detainees held
in prisons, they do not apply to immigration
detention centres, police stations, and other
places of immigration detention. ”*

9. Concluding Comment

International and national courts have given
considerable attention to strengthening hu-
man rights protection for asylum-seekers
and migrants against arbitrariness and dis-
crimination by states in the decision to de-
tain. But much less attention has been paid

to the unequal treatment which migrants
and asylum seekers may face within immi-
gration detention.

There is a need to recognise and redress the
inequalities arising from the lesser protec-
tion given to non-nationals held in immi-
gration detention as compared to the rights
typically available to those held within na-
tional criminal justice systems. There is also
a need to recognise that although standards
of treatment in principle apply equally to
nationals and non-national detainees, the
impact on immigration detainees will not
necessarily be equal because of their par-
ticular vulnerabilities.

Equal treatment in this context is not al-
ways equivalent to identical treatment. As
the UK’s Immigration Detention: Expecta-
tions recognise - for example with regard
to health - special steps, positive action and
even different treatment may be required
to ensure substantive equality between im-
migration detainees and detained nationals.
To be effective in protecting rights, rules
and procedures will therefore need to take
account of these differences. To attain full
and effective equality for vulnerable immi-
gration detainees it will sometimes be nec-
essary to treat them differently to reflect
their different circumstances.’®

1See International Organization for Migration, World Migration Report 2010: The Future of Migration: Building Ca-

pacities for Change, 2010, p. 36.

2Ibid., p. 36. But research on the rates of absconding casts doubt on the belief that detention is needed to ensure
compliance. (See Edwards, A., Back to Basics: The Right to Liberty and Security of Person and “Alternatives to Deten-
tion” of Refugees, Asylum-Seekers, Stateless Persons and Other Migrants, UNHCR, Legal and Protection Policy Re-

search Series, PPLA/2011/01.Rev.1, April 2011, pp. 82-87.)

3In the case of the European Union, where large numbers of migrants are in detention, estimates suggest that
there are now 5.5 million irregular migrants in member states. (See Hammarberg, T., Human Rights in Europe: No
Grounds for Complacency, Council of Europe, Strasbourg, 2011, p. 84.)

79

The Equal Rights Review, Vol. Seven (2011)



80

*UN Commission on Human Rights, Report of UN Working Group on Arbitrary Detention, UN Doc. E/CN.4/2004/3,
15 December 2003.

5See generally website of the Global Detention Project, available at: http://www.globaldetentionproject.org/home.
html. In the case of children, see Children’s Legal Centre, Administrative Detention of Children: a Global Report,
2011, p. 61.

¢Hammarberg, T, Human Rights Challenges of Migration in Europe, Council of Europe Seminar during the Turkish
Chairmanship, CommDH /Speech(2011)2, Istanbul, 17-18 February 2011.

7Hammarberg, T, Criminalisation of Migration in Europe: Human Rights Implications, Issue Paper, CommDH/Issue-
Paper(2010)1, 4 February 2010.

8Jesuit Refugee Service, Civil Society Report on Administrative Detention of Asylum Seekers and Illegally Staying
Third Country Nationals in the 10 New Member States of the European Union, 2007.

9 For example, Ukraine has received EU funding and technical support to build detention centres for migrants. (See
Médecins Sans Frontieres UK, Focus on Ukraine, available at: http://www.msf.org.uk/ukraine.focus.)

1*Hammarberg, T., Positions on the Rights of Migrants in an Irregular Situation, Issue Paper, CommDH/PositionPa-
per(2010)5, 24 June 2010.

11 Agier, M., “Corridors of Exile: a Worldwide Web of Camps”, metropolitiques.eu, 25 November 2010, translated by
E. Rosencrants, available at: http://www.metropolitiques.eu/corridors-of-exile-a-worldwide-web.html.

12 See, generally, reports of: the UN Special Rapporteur on the Human Rights of Migrants; the UN Working Group on
Arbitrary Detention; the European Committee for the Prevention of Torture and Inhuman or Degrading Treatment
or Punishment; the Human Rights Commissioner of the Council of Europe; Amnesty International, and Human
Rights Watch. See specifically: International Commission of Jurists, Migration and International Law, 2011; Chil-
dren’s Legal Centre, Administrative Detention of Children: a Global Report, 2011; Ricupero, . and Flynn, M., Migra-
tion and Detention: Mapping the International Legal Terrain, Global Detention Project, 2009; and Amnesty Interna-
tional, Migration-Related Detention: a Research Guide on Human Rights Standards, POL 33/005/2007, 2007.

13See above, note 2, p. 121.

14UN Human Rights Council, Report of the UN Working Group on Arbitrary Detention, A/HRC/7 /4, 10 January 2008,
Para 45.

15 Children’s Legal Centre, above note 13, p. 62. The report notes a general failure by states to collect and collate
data on the number of children, length of their detention and the reasons for detention.

16 A “system snapshot” of US immigration detention showed that of 32,000 in immigration detention, 18,690 had
had no criminal conviction, of whom over 400 had been detained for at least 1 year. (See “Immigrants Face Long
Detention, Few Rights”, Associated Press, 15 March 2009.)

17See Bosworth, M., “Human Rights and Immigration Detention in the UK”, in Dembour, M-B. and Kelly, T. (eds.), Are
Human Rights for Migrants?: Critical Reflections on the Status of Irregular Migrants in Europe and the United States,
Routledge, 2011, p. 169.

18 European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment, CPT
Standards: Safeguards for Irregular Migrants Detained under Aliens Legislation, CPT/Inf/E (2002) 1 - Rev. 2010,
available at: http://www.cpt.coe.int/en/docsstandards.htm, p. 53, Paras 24-26.

19UN Human Rights Council, Report of the Special Rapporteur on the human rights of migrants, Jorge Bustamante,
A/HRC/7/12, 25 February 2008, Para 47.

20See UN Human Rights Council, Report submitted by the Special Rapporteur on torture and other cruel, inhuman or
degrading treatment or punishment, Manfred Nowak: Mission to Greece, A/JHRC/16/52/Add. 4, 4 March 2011.

21 For a detailed analysis of the international law framework, see Edwards, above note 3, pp. 8 and 17 et seq; see
also The Equal Rights Trust, Unravelling Anomaly: Detention, Discrimination and the Protection Needs of Stateless
Persons, London, 2010, pp. 87-107.

22See above, note 21, Para 45.

Z3UN International Covenant on Civil and Political Rights, G.A. Res. 2200A (XXI) (1966), Article 9: “Everyone has
the right to liberty and security. No-one shall be subjected to arbitrary arrest or detention. No-one shall be de-
prived of his liberty except on such grounds and in accordance with such procedure as are established by law.”

24 European Convention on Human Rights, Article 5(1): “Everyone has the right to liberty and security of the
person. No one shall be deprived of his liberty save in the following cases and in accordance with a procedure
prescribed by law: (...) (f) the lawful arrest or detention of a person to prevent his effecting an unauthorised entry
into the country or of a person against whom action is being taken with a view to deportation or extradition”.

25See Edwards, above note 3, p. 25.

The Equal Rights Review, Vol. Seven (2011)



26 Council of the European Union, Directive 2008/115/EC of 29 April 2004 on minimum standards for the qualifica-
tion and status of third country nationals or stateless persons as refugees or as persons who otherwise need interna-
tional protection and the content of the protection granted, Official Journal L 304,20/09/2004 P. 0012-0023.

27 Ibid,, Article 15(1) and (4).

28Baldaccini, A., “The EU Directive on Return: Principles and Protest”, Refugee Survey Quarterly, Vol. 28(4), 2009,
pp. 114-138: “By sanctioning a prolonged pre-removal detention regime, the EU (...) has set a particularly inappro-
priate example for the rest of the world”, p. 137.

29R(1) v Secretary of State for the Home Department [2002] EWCA Civ 888, [2003] INLR 196, Para 46; approved by
the Supreme Court in Lumba (WLO v Secretary of State for the Home Department [2011] UKSC 12.

30See, for example, Council of Europe Parliamentary Assembly, Human Rights of Irregular Migrants, Resolution
1509 (2006), 27 June 2006, Para 124.

31See UNHCR, Guidelines on Applicable Criteria and Standards Relating to the Detention of Asylum Seekers, Guide-
lines 2, 6 and 9; see also Edwards, above note 3; Children’s Legal Centre, above note 13; The Equal Rights Trust,
above note 22.

32 Cornelisse, G., “A New Articulation of Human Rights, or Why the European Court of Human Rights Should Think
Beyond Westphalian Sovereignty”, in Dembour, M-B. and Kelly, T. (eds.), Are Human Rights for Migrants?: Critical
Reflections on the Status of Irregular Migrants in Europe and the United States, Routledge, 2011, p. 106.

33]bid., p.107
34 Saadi v The United Kingdom, Appl. No. 13229/03, ECHR, 29 January 2008.
35See above, note 33, p. 99.

36See, for example, UN Committee on Economic, Social and Cultural Rights, General Comment 20: Non-discrimi-
nation in economic, social and cultural rights (Art. 2, Para 2), UN Doc. E/C. 12/GC/20, 2 July 2009: “The ground of
nationality should not bar access to (...) rights (...) The Covenant rights apply to everyone including non-nationals,
such as refugees, asylum-seekers, stateless persons, migrant workers and victims of international trafficking, re-
gardless of legal status and documentation.”

37Race, sex, colour, language, religion, political or other opinion, national or social origin, birth or other status.

38See Edwards, above note 3, p. 27; UN Human Rights Committee, General Comment No. 15: The Position of Aliens
under the Covenant, HRI/GEN/1/Rev.9 (Vol.I), 11 April 1986, Para 2; UN Human Rights Committee, General Com-
ment No.31: The Nature of the Legal Obligations Imposed on States Parties to the Covenant, CCPR/C/21/Rev.1/
Add.13, 26 May 2004, Para 10.

39UN Convention on the Protection of the Rights of All Migrant Workers and Members of their Families, G.A. Res.
45/158 (1990), Article 17(7).

Y0 A(FC) and others (FC) v. Secretary of State for the Home Department [2004] UKHL 56, Para 136.

#1See above, note 21, Summary.

42See above, note 15, Para 49.

*3See above, note 19, p. 59, Para 77.

*Jpid., Paras 81-84.

45 Ibid., Para 77.

46 See Amnesty International, above note 13, p. 45-48; see also International Commission of Jurists, above note 13, p. 180.

#7See above, note 21, Para 40. The absence of legal aid and interpreters, combined with the systematic detention of
aliens on arrival, and the lack of any automatic judicial review, made it “extremely difficult” for aliens to challenge
their detention.

“8UN Human Rights Council, Report of the Special Rapporteur on the human rights of migrants, Jorge Bustamante,
A/HRC/7/12, 25 February 2008, Para 46.

“9International Commission of Jurists, Assessing Damage, Urging Action: Report of the Eminent Jurists Panel on Ter-
rorism, Counter Terrorism and Human Rights, 2009, p. 93.

50See above, note 18, p. 174.
511bid, p. 175.

52 Muskhadzhiyeva and others v Belgium, Appl. No. 41442 /07, ECHR, 19 January 2010. The European Court of Hu-
man Rights (EctHR) found that detaining four extremely vulnerable children in a closed, adult, detention centre,
while awaiting deportation, was ill-suited to the children’s needs and constituted a violation of the Article 3 right

81

The Equal Rights Review, Vol. Seven (2011)



82

not to be subjected to inhuman or degrading treatment or punishment. The ECtHR attached importance to the
worrying state of health of the children, who exhibited serious physical and psychosomatic symptoms as a conse-
quence of trauma.

53 Dembour, M-B., “What It Takes to Have a Case: the Backstage Story of Muskhadzhiyeva v. Belgium (illegality of
children’s immigration detention)”, in Abdelgawad, E.L. (ed.), Preventing and Sanctioning Hindrances to the Right of
Individual Petition before the European Court of Human Rights, Intersentia [forthcoming], pp. 75-104.

54Jesuit Refugee Service, No Other Option: Testimonies from Asylum Seekers Living in Ukraine, 2011, pp. 8-11. EU
funding for detention facilities does not extend to operational costs such as food or medical services, which have
been so inadequately funded that detainees have at times been reliant on clothing and food donated by the fami-
lies of the guards.

55See above, note 37, Para 14.

56 UN Commission on Human Rights, The right of everyone to the enjoyment of the highest attainable standard of
physical and mental health: Report of the Special Rapporteur, Paul Hunt, E/CN.4/2004/49/Add.1., 1 March 2004,
Para 25.

57 See above, note 19, p. 62, Paras 90-92.
58 Ibid.

59 Her Majesty’s Inspectorate of Prisons, Immigration Detention: Expectations, Criteria for Assessing the Conditions
for and Treatment of Immigration Detainees, HMIP, 2007, pp. 57 - 58, Paras 16 and 18.

60 Medical Justice, Detained and Denied: The Clinical Care of Inmigration Detainees Living with HIV, March 2011.
61 Médecins Sans Frontiéres, The Impact of Detention on Migrants’ Mental Health, Briefing Paper, 2010.

62Vjenna Convention on Consular Relations 1963, Article 36; see also above note 40, Article 23; above note 27; UN
General Assembly, Body of Principles for the Protection of All Persons under Any Form of Detention or Imprisonment,
A/RES/43/173,9 December 1988, Principles 15, 16 and 19.

3 International Court of Justice, Avena and Other Mexican Nationals (Mexico v United States of America), 31 March
2004, Para 30: “Consular notification constitutes a basic component of due process by ensuring both the proce-
dural equality of a foreign national in the criminal process and the enforcement of other fundamental due process
guarantees to which that national is entitled”, and is therefore “an essential requirement for fair criminal proceed-
ings against foreign nationals”.

4 See The Equal Rights Trust, above note 22.

5 For example, Section 4(4) of the Migration Act of Australia (1958) requires the mandatory detention of non-
citizens.

6 See, for example, the growing case law of the European Court of Human Rights in response to applications by de-
tainees, cited in International Commission of Jurists, Migration and International Law, 2011, pp. 147-162.

7 International Detention Coalition, The Issue of Immigration Detention at the UN Level, January 2011.
%8 The UN Human Rights Commission became the UN Human Rights Council on 15 March 2006.

%9UN Commission on Human Rights, Human Rights of Migrants, UN Doc E/CN.4/RES/1999 /44, 27 April 1999. The
mandate was extended in 2005, in UN Commission on Human Rights, Human Rights of Migrants, UN Doc E/CN.4/
RES/2005/47, 19 April 2005.

70 Lesser, T, “The Role of UN Special Procedures in Protecting the Human Rights of Migrants”, Refugee Survey Quar-
terly, Vol. 28(4), 2009, pp. 139-164.

71 See, for example, UN Economic and Social Council, Standard Minimum Rules for the Treatment of Prisoners, 13
May 1977.

72UN General Assembly, above note 63.

73 See above, note 32, UNHCR, Guideline 10.

74See above, note 19, p. 59, Paras 77 and 78.

75 See, for example, The Equal Rights Trust, Declaration of Principles on Equality, 2008, p. 5, Principle 2.

The Equal Rights Review, Vol. Seven (2011)



Draft Guidelines on the Detention of
Stateless Persons: An Introductory Note

Amal de Chickerat

In July 2010, The Equal Rights Trust (ERT)
published its report, Unravelling Anomaly:
Detention, Discrimination and the Protec-
tion Needs of Stateless Persons (Unravelling
Anomaly).? This report, which was based
on field research carried out by ERT in nine
countries, provided a critique and analysis
of the protection status of stateless persons
in the world today, with a particular focus
on detention.* The report made 17 recom-
mendations, the implementation of which
ERT believes is a necessary pre-requisite to
ensuring greater protection for stateless per-
sons, including those in detention. Recom-
mendation 11 called for the adopting of
international standards on the detention
of stateless persons.

ERT has now acted on this recommendation,
and a consultation draft of ERT’s Guidelines
on the Detention of Stateless Persons (the
Draft Guidelines) is ready for review and is
published in this edition of the Equal Rights
Review.* This consultation draft provides
detailed guidance on how states should
treat stateless persons in the context of im-
migration detention in order to comply with
their obligations under international human
rights law, in particular, the rights to equal-
ity and non-discrimination and the right to
be free from arbitrary detention. The Draft
Guidelines mainly reflect established princi-
ples of international human rights law, while
a few reflect international good practice. We
believe that these Draft Guidelines are neces-

sary ina world in which immigration regimes
are getting stricter, immigration detention is
becoming more common and stateless per-
sons are disproportionately impacted by ar-
bitrary and unlawful detention.

The Draft Guidelines primarily address the
detention of stateless persons, but also rec-
ommend that states implement national
statelessness determination procedures
(Recommendation 6 of Unravelling Anoma-
ly), and provide guidance on the standards
and protections that should be applicable
to the implementation of such procedures.
Identifying stateless persons who may be
subject to immigration detention is a nec-
essary prerequisite to acknowledging their
specific needs and protecting them accord-

ingly.

The Draft Guidelines are not a final text and
we invite you - the reader - to comment on
them and provide us with your feedback.
The Draft Guidelines have also been sent to
leading experts in the fields of equality and
non-discrimination, immigration detention,
human rights, refugees and statelessness
for their review and comment. ERT will then
itself review the Draft Guidelines in light of
these comments, after which they will be
published and proposed for adoption by key
intergovernmental and governmental insti-
tutions, and by human rights and other civil
society organisations. They will also be dis-
seminated widely. The Draft Guidelines will
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be the standard that ERT promotes in its ad-
vocacy on the detention of stateless persons
both nationally and internationally.

The Draft Guidelines comprise four parts.
Part One focuses on definitions, the scope
and interpretation of the Draft Guidelines
and the basic principles they espouse. Part
Two focuses on the identification of stateless
persons and Part Three on the detention of
stateless persons. Part Four is a series of mis-
cellaneous concluding Guidelines.

In the text below, we explain each part of
the Draft Guidelines, providing commen-
tary on some of the more important or
more complex Guidelines, raising issues
of concern and asking specific questions
for your consideration. While we would
particularly welcome responses to the
questions we raise, we also look forward
to receiving further feedback on the text
and substance of the Draft Guidelines

We would be most grateful if all feedback
is sent by Friday 7 October to Amal de
Chickera via email - amal.dechickera@
equalrightstrust.org

1. Part I - Definitions, Scope, Interpreta-
tion and Basic Principles

1.1. Definitions

There are four Draft Guidelines in this sec-
tion. The Draft Guidelines utilise the 1954
Convention Relating to the Status of State-
less Persons (1954 Convention) definition
of a de jure stateless person, i.e. a woman,
man or child “who is not considered as a
national by any State under the operation
of its law”.® ERT interprets this definition
in the broad manner recommended by the
delegates of the UNHCR Expert Meeting
on the Concept of Stateless Persons under

The Equal Rights Review, Vol. Seven (2011)

International Law (UNHCR Prato Expert
Meeting), and this interpretation thus en-
compasses some categories of persons
who were hitherto identified as de facto
stateless persons.®

The definition of de facto stateless persons
adopted by the Draft Guidelines is that of
“[a] person who has a legal nationality
which is ineffective; for example, a person
who does not benefit from consular pro-
tection from his or her country of evident
nationality is considered to be de facto
stateless. A person may be de facto state-
less their entire life, for a limited period of
time, or only in a specific country or con-
text”’ Since there continues to be debate
around the definition of de facto state-
lessness, ERT has intentionally adopted a
definition which is open-ended and can be
interpreted in a flexible manner, while stay-
ing true to the core meaning of the concept.
ERT’s position, as articulated in Unravelling
Anomaly, is that there should be no distinc-
tion in the level of protection afforded to de
jure and de facto stateless persons, as both
groups largely have the same protection
needs.® ERT argues that all persons who
do not enjoy an effective nationality should
be protected as stateless persons and has
developed a five-step test to determine
whether a person has an effective nation-
ality or not. Accordingly, the factors to be
taken into consideration are:

“(i) Recognition as a national -
Does the person concerned enjoy a legal na-
tionality, i.e. is he or she de jure stateless?
(ii) Protection by the state - Does the per-
son enjoy the protection of his/her state,
particularly when outside that state?
(iii) Ability to establish nationality - Does
the person concerned have access to docu-
mentation (either held by the state, or which
is issued by the state) to establish national-



ity? This access may be through a consulate,
or through state officials within the country
of presumed nationality.

(iv) Guarantee of safe return - Is there a
guarantee of safe return to the country of na-
tionality or habitual residence - or is there
a risk of “irreparable harm”? Is return prac-
ticable?

(v) Enjoyment of human rights - Does an
individual’s lack of documentation, national-
ity or recognition as a national have a signifi-
cant negative impact on the enjoyment of her
or his human rights?”?

We acknowledge that this approach goes
beyond international consensus on the con-
cept of de facto statelessness. As we intend
the Draft Guidelines to be relevant and ap-
plicable universally, the definition utilised
by the Draft Guidelines is more restrictive,
represents international understanding of
the concept of de facto statelessness and is
consistent with the summary conclusions of
the UNHCR Prato Expert Meeting.*

The Draft Guidelines also define “detention”
and “administrative detention”. The defini-
tion of detention is taken from the UNHCR
Guidelines on Applicable Criteria and Stand-
ards relating to the Detention of Asylum-
Seekers (UNHCR Guidelines).!!

Questions for reviewers: Are the two defi-
nitions of statelessness adopted by the
Draft Guidelines appropriate? Is the defi-
nition of de facto statelessness too open-
ended or vague? Are there any other
terms which the Draft Guidelines should
define?

1.2. Scope
There are four Draft Guidelines in this sec-

tion. The Draft Guidelines apply to both de
Jjure and de facto stateless persons.*? Histori-

cally, de facto stateless persons have not ben-
efited from the international protection to
which de jure stateless persons are entitled.
Such an approach is not consistent with in-
ternational human rights law and the rights
to equality and non-discrimination.’* The UN
Secretary General has emphasised that:

“[T]t is also important to note that
de facto stateless persons face many of the
same protection risks faced by stateless per-
sons. Their situation is akin to that of state-
less persons in that there is no State that will
provide them with protection. Consequently,
it is recommended that the States in which
they find themselves extend protection to
them until such time as they are able to avail
themselves of the protection of their State of
nationality.”1*

Recommendation 4 of Unravelling Anomaly
calls for the abolition of hierarchies within
statelessness,'® and ERT has tried to ensure
that the Draft Guidelines are applicable to
both groups, but also address the specific
needs of each.

Questions for reviewers: Are the Draft
Guidelines successful in being equally ap-
plicable to both de facto and de jure state-
less persons, while also catering to the
specific needs of each group? Should the
Draft Guidelines apply to both groups, or
should they focus more on one group?

The Draft Guidelines draw from interna-
tionally accepted human rights norms and
principles. They do not attempt to develop
new legal principle, rather to elaborate how
existing human rights principles relating to
detention and non-discrimination, and inter-
national law on statelessness, apply to the
specific challenge of the detention of state-
less persons. Consequently, the Draft Guide-
lines reflect and state the existing human
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rights obligations of states towards stateless
persons in their territory and within their
jurisdiction. However, they also draw from
international good practice, and recommend
actions which go beyond the minimum ob-
ligations of international human rights law.
Such recommendations provide guidance on
how states could offer better protection to
stateless persons within their territory and
jurisdiction.

Questions for reviewers: Should the Draft
Guidelines reflect only the requirements
of existing international human rights
law, or is it appropriate to also highlight
international good practice? Should the
Draft Guidelines go further, and be more
prescriptive than they are in the present
draft?

1.3. Basic Principles and Assumptions

The Draft Guidelines articulate eight basic
principles and assumptions. The first such
principle is that states have a duty to respect,
protect and fulfil the human rights of state-
less persons within their jurisdiction, includ-
ing the right to be free from arbitrary and
unlawful detention.!® The rights of stateless
persons and state obligations in this regard
are entrenched in many international and re-
gional human rights treaties including:

= The Universal Declaration of Human
Rights (UDHR);”

= The International Covenant on Civil and
Political Rights (ICCPR);!®

= The International Covenant on Economic,
Social and Cultural Rights (ICESCR);* =

The Convention Against Torture and other
Cruel, Inhuman or Degrading Treatment or
Punishment (CAT);?°

= The Convention on the Elimination of all
forms of Racial Discrimination (CERD);*

= The Convention on the Elimination of all

The Equal Rights Review, Vol. Seven (2011)

forms of Discrimination against Women (CE-
DAW);?2

= The Convention on the Protection of the
Rights of all Migrant Workers and their Fami-
lies (CMW);?3

= The Convention on the Rights of Persons
with Disabilities (CRPD);*

= The Convention on the Rights of the Child
(CRC);*®

= The European Convention for the protec-
tion of Human Rights and Fundamental Free-
doms (ECHR);?¢

= The American Convention on Human
Rights (ACHR);*” and

= The African (Banjul) Charter on Human
and Peoples’ Rights (ACHPR).%

The Optional Protocols to these treaties, the
jurisprudence of international and regional
courts and the General Comments, decisions
and authoritative statements of the UN trea-
ty bodies and special procedures, as well as
the 1954 Convention Relating to the Status
of Stateless Persons?® (the 1954 Convention)
and the 1961 Convention on the Reduction
of Statelessness®® (the 1961 Convention) are
also relevant in this regard.

Various international guidelines and princi-
ples on detention should be adhered to when
detaining stateless persons, including:

= The 1955 UN Standard Minimum Rules
for the Treatment of Prisoners;3!

= The 1988 UN Body of Principles for the
Protection of All Persons under Any Form of
Detention or Imprisonment;??

= The 1990 UN Rules for the Protection of
Juveniles Deprived of their Liberty;** and

= The 1999 UNHCR Revised Guidelines on
Applicable Criteria and Standards Relating
to the Detention of Asylum Seekers.3*

Many other international, regional and na-
tional guidelines and principles on detention



provide useful guidance on the detention
of immigrants, including stateless persons.
Most relevant in this regard are:

* The European Committee for the Preven-
tion of Torture Standards (CPT Standards);*
* The European Union Agency for Funda-
mental Rights report entitled Detention of
Third-Country Nationals in Return Proce-
dures;*®

= The publication by the UK HM Inspector
of Prisons, Immigration Detention Expecta-
tions: Criteria for assessing the conditions for
and treatment of immigration detainees;*’
and

= The Immigration Detention Centre Guide-
lines of the Human Rights and Equal Oppor-
tunities Commission of Australia.®®

In preparing the Draft Guidelines, ERT has
reviewed and drawn from all of the above
texts.

Draft Guidelines 14 to 16 articulate prin-
ciples of equality and non-discrimination
which apply to the treatment of stateless
persons, including decisions to detain them.
These Draft Guidelines draw from the Dec-
laration of Principles on Equality,*® which
“reflects a moral and professional consensus
among human rights and equality experts
(..) [and is] based on concepts and jurispru-
dence developed in international, regional
and national legal contexts”.*

The Draft Guidelines also provide that
“States which are party to the 1954 Conven-
tion Relating to the Status of Stateless Per-
sons have a legal obligation to treat de jure
stateless persons within their territory or
jurisdiction in accordance with the provi-
sions of that Convention”.*! It is highly desir-
able that states ratify the 1954 Convention
and also the 1961 Convention, and while the
Draft Guidelines do not call for ratification,

ERT does promote the ratification of these
treaties. States which are party to these in-
struments should take all necessary steps to
fulfil their obligations towards de jure state-
less persons under these treaties, including
the establishment of statelessness determi-
nation procedures.

The Draft Guidelines call upon states to ex-
ercise their right to protect their nation-
als “with due regard to their international
human rights obligations as the failure or
inability of consulates to provide such pro-
tection can create de facto statelessness”.*?
This Draft Guideline has been included in
recognition of the fact that it is not only host
states which bear a responsibility towards
the stateless.

Questions for reviewers: Should Draft
Guideline 19 differentiate between those
states which cannot protect their nation-
als abroad and states which choose not to
do so? Should Draft Guideline 19 recom-
mend that an international organisation
provides consular facilities on behalf of
states which cannot protect their nation-
als abroad?

2. Part II - Identifying Stateless Persons

Part two comprises four Draft Guidelines
on the identification of stateless persons.
The UNHCR Analytical Framework for Pre-
vention, Reduction and Protection (UNHCR
Analytical Framework) states that the “first
step towards addressing statelessness is to
identify stateless populations, determine
how they became stateless and understand
how the legal, institutional and policy frame-
works relate to those causes and offer pos-
sible solutions”.*®

Draft Guideline 20 calls on all states to have
procedures in place to identify stateless per-
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sons, which is an essential prerequisite to
protecting stateless persons in accordance
with international law. This obligation is
implicit to the 1954 Convention with regard
to the de jure stateless, as states would not
be able to fulfil their obligations under the
Convention unless they first identified state-
less persons within their territory and juris-
diction.** Therefore, all states parties to the
1954 Convention should have statelessness
determination procedures in place. Even
those states which are not party to the 1954
Convention should have procedures in place
to identify de jure stateless persons, at least
in the narrow context of immigration deten-
tion, as the failure to identify de jure state-
less persons could result in discriminatory
and arbitrary detention. In this context, it is
important to note the following conclusion of
the UNHCR Expert Meeting on Statelessness
Determination Procedures and the Status of
Stateless Persons (UNHCR Geneva Expert
Meeting):

“States that are not party to the 1954
Convention are nonetheless bound by provi-
sions of international human rights law to
respect the rights of stateless persons within
their territory (for example, the prohibition
against arbitrary detention pursuant to Ar-
ticle 9(1) of the ICCPR and the obligation to
ensure that every child has a nationality pur-
suant to Article 24(3) of the ICCPR and Arti-
cle 7(1) of the CRC). Statelessness is, there-
fore, a juridically relevant fact in this context.
Moreover, non-party States may find it use-
ful to establish statelessness determination
procedures and a number have actually done
so. In addition, such States may find helpful
guidance in the provisions of the 1954 Con-
vention with respect to their response to
statelessness, for example, with regard to the
provision of identity and travel documents to
stateless persons.”*

The Equal Rights Review, Vol. Seven (2011)

ERT takes the position that for the very same
reasons, such procedures should also be in
place to determine whether a person at risk
of detention is de facto stateless, as the fail-
ure to do so could result in discriminatory
and arbitrary detention.

This Draft Guideline highlights five situations
which could render a person de facto state-
less. This is not an exhaustive list, and states
are encouraged to add more grounds to this
list as their understanding of de facto state-
lessness broadens.* In order to fully comply
with this Draft Guideline, states would have
to maintain reliable, up-to-date information
on countries which fall within these catego-
ries, the nationals of which should benefit
from determination procedures before a de-
cision to detain is made.

Questions for reviewers: Should Draft
Guideline 20 recommend different pro-
cedures for the identification of de jure
and de facto stateless persons? Should
it distinguish between states which
are parties to the 1954 Convention and
states which are not? Should the de facto
grounds listed in Draft Guideline 20 be
exhaustive? If so, should any additional
grounds be included or existing grounds
be removed? Should the Draft Guidelines
recommend that states maintain reliable
and up-to-date information on countries
which are more likely to generate de fac-
to statelessness?

Draft Guideline 21 states that “[a]ll per-
sons subject to such procedures should
be allowed to remain in the country pend-
ing final decision”.*” This provision draws
from the UNHCR Geneva Expert Meeting
Conclusion that “[w]here an individual has
an application pending in a statelessness
determination procedure, any removal/de-



portation proceedings must be suspended
until his or her application has been finally
decided upon”.*®

Draft Guideline 22 considers the interplay
between statelessness identification pro-
cedures and refugee status determination
procedures. The following UNHCR Geneva
Expert Meeting conclusion is relevant in this
regard:

“In all circumstances, States must
ensure that confidentiality requirements
for applications by refugees who may also
be stateless are upheld in a statelessness
determination procedure. Thus any contact
with the authorities of another country to
inquire about the nationality status of an in-
dividual claiming to be stateless should only
take place after any refugee claim has been
rejected after proper examination (including
the exhaustion of any legal remedies). Every
applicant in a statelessness determination
procedure should be informed at the outset
of the right to raise refugee-related concerns
ahead of any enquiries made with foreign au-
thorities.”*

Questions for reviewers: Does Draft
Guideline 22 provide adequate guidance
on the relationship between state obli-
gations pertaining to the identification
of refugees and state obligations with
regard to the identification of stateless
persons? Should this Draft Guideline be
expanded upon, and if so, what should be
added to it?

Draft Guideline 23 lists 14 minimum proce-
dural and substantive rights which must be
ensured at all stages during a statelessness
determination procedure. The UNHCR Ana-
lytical Framework sets out the questions to
be asked in assessing whether states have

satisfactory procedures in place, what type
of procedure is used to determine stateless-
ness and how fair and efficient the procedure
is. Pertinent questions in this regard include:

(i)  whether the procedure provides for le-
gal advice and interpretation services;

(ii) whether decisions are made in a timely
manner with written reasons given;

(iii) whether there is a right to appeal to an
independent authority;

(iv) whether the person is granted the
right to remain in the country pending final
decision;

(v) whether the burden of proof is on the
applicant or decision-maker;

(vi) whatkind of evidence is required to es-
tablish nationality or the lack of it;

(vii) whether the specific needs of vulner-
able groups such as women, children and the
elderly are met;

(viii) whether the UNHCR has an advisory,
observer or operational role; and

(ix) whether adequate training is provided
to decision makers, lawyers and legal coun-
sellors.>°

The UNHCR Geneva Expert Meeting conclud-
ed that statelessness determination proce-
dures should have the following procedural
safeguards:

“In order to ensure fairness and ef-
ficiency, statelessness determination proce-
dures must ensure basic due process guaran-
tees, including the right to an effective rem-
edy where an application is rejected. States
should facilitate to the extent possible access
to legal aid for statelessness claims. Any ad-
ministrative fees levied on statelessness ap-
plications should be reasonable and not act
as a deterrent to stateless persons seeking
protection.”>!
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The Draft Guidelines have been written with
these questions as well as other interna-
tional procedural and substantive standards
and norms in mind, and it is hoped that they
collectively provide adequate safeguards to
ensure due process of the law. These Draft
Guidelines also draw from the good practice
of Hungary and Spain, two countries which
through legislation have created detailed
rules for dedicated statelessness determi-
nation procedures. Accordingly, the Draft
Guidelines state that “[t]he standard of proof
required for the establishment of stateless-
ness should be a reasonable standard of
proof”5% This is an important requirement
because:

“Determination procedures should
adopt an approach to evidence which takes
into account the challenges inherent in es-
tablishing whether a person is stateless. The
evidentiary requirements should not be so
onerous as to defeat the object and purpose
of the 1954 Convention by preventing state-
less persons from being recognized.”>?

Therefore, the standard of proof should be
no more onerous than the “reasonable de-
gree of likelihood” standard applied in refu-
gee status determination procedures.>*

The Draft Guidelines also state that “[t]he
burden of proof should be shared by the
state concerned and the individual”.* This is
important because:

“The 1954 Convention requires
proving a negative: establishing that an indi-
vidual is not considered as a national by any
State under the operation of its law. Because
of the challenges individuals will often face
in discharging this burden, including access
to evidence and documentation, they should
not bear sole responsibility for establishing
the relevant facts.”>
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This means that the decision-maker and the
person subject to the determination pro-
cedure would be equally responsible for
sourcing the necessary proof to establish
whether the person has a nationality or not.
The UNHCR Geneva Expert Meeting has rec-
ommended that the individual and the state
share the burden of proof in the following
manner:

“It is incumbent on individuals to
cooperate to establish relevant facts. If an in-
dividual can demonstrate, on the basis of all
reasonably available evidence, that he or she
is evidently not a national, then the burden
should shift to the State to prove that the in-
dividual is a national of a State.”>’

Questions for reviewers: Does Draft
Guideline 23 cover the minimum proce-
dural and substantive safeguards which
should be applied in a statelessness de-
termination procedure? Are there any
safeguards which you would recommend
we add to or delete from the list? Would
it be more useful to distinguish between
the substantive and the procedural safe-
guards? Do the Draft Guidelines on the
burden and standard of proof require fur-
ther elaboration?

3. Part III - The Detention of Stateless
Persons

Part three is the most substantial part of the
Draft Guidelines. It looks at the decision to
detain, alternatives to detention, vulnerable
groups, ongoing detention, conditions of de-
tention and foreign national prisoners.

3.1. Decision to Detain

There are eight Draft Guidelines in this sec-
tion. Draft Guideline 24 states that there
should be a presumption against the deten-
tion of stateless persons. This presumption



is particularly important in relation to the
administrative detention of stateless per-
sons because of the unique circumstances
which make it difficult to justify their de-
tention for immigration purposes. It is ei-
ther impossible or extremely difficult to re-
move stateless persons to their country of
habitual residence. In such circumstances,
detention would either serve no administra-
tive purpose (where removal is impossible),
or it would be a disproportionate means of
achieving an administrative purpose (where
removal is likely to take an unreasonable
length of time).

The UDHR establishes that “no one shall be
subjected to arbitrary arrest or detention”.>®
This principle is enshrined in a number of
UN and regional standards dealing explic-
itly with detention® and is reflected in Draft
Guideline 25. Draft Guideline 25 states that
mandatory detention is unlawful under in-
ternational law. This Draft Guideline reiter-
ates an established principle of international
law, as stated by the United Nations Working
Group on Arbitrary Detention® and the UN
Human Rights Committee.®

Draft Guideline 26 expands upon the notion
of arbitrariness by linking it to the princi-
ples of legitimacy of objective, lawfulness,
non-discrimination, necessity, proportional-
ity, reasonableness and due process. These
principles are the cornerstones upon which
international protection against arbitrary
detention rests.

According to the UNHCR, for administrative
detention not to be arbitrary, “it must be ex-
ercised in a non-discriminatory manner and
must be subject to judicial or administrative
review to ensure that it continues to be nec-
essary in the circumstances, with the pos-
sibility of release where no grounds for its
continuation exist”.®?

The UN Working Group on Arbitrary Deten-
tion links immigration detention directly
with the principle of proportionality. Accord-

ingly:

“If there has to be administrative
detention, the principle of proportionality
requires it to be the last resort. Strict legal
limitations must be observed and judicial
safeguards be provided for. The reasons put
forward by States to justify detention, such
as the necessity of identification of the mi-
grant in an irregular situation, the risk of ab-
sconding, or facilitating the expulsion of an
irregular migrant who has been served with
a removal order, must be clearly defined and
exhaustively enumerated in legislation.”®?

ERT has analysed the relationship between
these principles of international human
rights law in Unravelling Anomaly, and the
Draft Principles are based on that analysis.**
The principles are interlinked and mutually
reinforcing.

Draft Guidelines 27 and 28 provide guidance
on what constitutes a legitimate objective.
Accordingly:

“Administrative expediency does
not in itself constitute a legitimate objective
of administrative detention. Nor can admin-
istrative detention be used for punitive pur-
poses. Detention should not be used as a de-
terrent to irregular immigration.”®®

Draft Guideline 28, drawing on the safe-
guards entrenched by the European Re-
turns Directive,® highlights two situations
in which removal would not constitute a le-
gitimate objective. The first is when the state
has an obligation of non-refoulement towards
the individual concerned. This principle
of human rights and refugee law prohibits
states from removing non-citizens to a situ-
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ation of persecution or irreparable harm.®’
The principle of non-refoulement has become
a cornerstone of refugee law, and is part of
international human rights law.%® The second
situation is when removal would violate the
individual’s right to respect for private and
family life.

Draft Guideline 29 explains when deten-
tion will be considered lawful. It reflects the
principle that the deprivation of liberty must
“conform to the procedural and substantive
requirements laid down by an already exist-
ing law”.®

ERT believes that states have an obligation to
take into account the specific circumstanc-
es of stateless persons when determining
whether detention would pursue a legitimate
objective, be lawful, non-arbitrary, non-dis-
criminatory, necessary, proportionate and/
or reasonable. This position reflects that of
the UN Secretary General who has stated that
“stateless persons are (...) uniquely vulnera-
ble to prolonged detention and States should
be sensitized to respect the rights of state-
less persons to be free from arbitrary deten-
tion as a result of their stateless status”.”°

Draft Guideline 30 expands upon the test set
out in Guidelines 26, which should be ap-
plied to ensure that the detention of stateless
persons is not arbitrary. States are urged to
take seven factors into consideration in de-
termining whether the detention of stateless
persons would be non-discriminatory, nec-
essary, reasonable and proportionate. The
test addresses the very specific context and
challenge of statelessness and resultant bar-
riers to identification, status determination
and removal, which must be given due con-
sideration in determining whether stateless
persons can be legally detained.

Questions for reviewers: Is Draft Guide-
line 28 appropriate? Do the principles of
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non-refoulement and respect for private
and family life require further elabora-
tion in the text? Does Draft Guideline 26
accurately reflect the elements of the test
of arbitrariness? Does Draft Guideline 30
appropriately describe and analyse the
factual considerations which should be
taken into account in assessing whether
the detention of a stateless person is ar-
bitrary? Would you add any further con-
siderations?

Draft Guideline 31 provides that stateless
persons subject to immigration detention
should benefit from all procedural safe-
guards afforded to other persons. Many
of these safeguards are reiterated in Draft
Guideline 43. They include some of the
safeguards entrenched by the European Re-
turns Directive, including the right to be in-
formed of decisions in writing, and the duty
on the state to give reasons for decisions in
a language understood by the person con-
cerned,”! the right to appeal against or seek
review of removal decisions, and the right to
receive free legal representation and linguis-
tic assistance.”

Questions for reviewers: Should Draft
Guideline 30 list the procedural safe-
guards to which stateless persons are en-
titled in the detention decision-making
process? If so, should it be an exhaustive
list, and which safeguards should be in-
cluded? Should Draft Guideline 30 state
that procedural safeguards should be
equivalent to those applicable to persons
in the criminal justice system?

3.2. Alternatives to Detention

This section contains seven Draft Guidelines
and has been heavily influenced by two re-
cent comprehensive studies on alternatives
to detention carried out by the UNHCR”? and
the International Detention Coalition.”



Alternatives to detention are a fast growing
issue in international law. For many years, it
has been established that the principles of
necessity and proportionality obligate the
detaining authorities to exhaust all less co-
ercive measures before resorting to deten-
tion. For example, the UN Working Group on
Arbitrary Detention recommended in 1999
that “alternative and noncustodial measures,
such as reporting requirements, should al-
ways be considered before resorting to de-
tention”’® In recent years, this principle has
been increasingly put into practice and has
been studied and analysed in great detail.

Draft Guidelines 32 to 35 emphasise that
states have an obligation to put in place al-
ternatives to detention, that they should
have a range of alternatives in play and that
they should choose the most suitable alter-
native, given the specific needs and circum-
stances of the stateless person concerned.
In doing so, these Draft Guidelines reflect
the UNHCR Guidelines, which recommend
reporting requirements (periodic reporting
to the authorities), residency requirements
(obligation to reside at a specific address or
within a particular administrative district),
the provision of a guarantor or surety, re-
lease on bail and residence in open centres
(obligation to live in collective accommoda-
tion centres, where they would be allowed to
leave and return during stipulated times) as
viable alternatives to detention.”® The list of
types of alternatives to detention stipulated
in Draft Guideline 35 is not an exhaustive
list. It must be stated, however, that certain
alternatives to detention - electronic tagging
in particular - have a significantly detrimen-
tal impact on the dignity and wellbeing of the
individual and should not be promoted as al-
ternatives which fully respect human rights.

The Draft Guidelines stipulate that the appli-
cation of alternatives to detention should be

subject to the same procedural and substan-
tive safeguards as any detention regime.”’
Consequently, the principles of proportion-
ality and necessity would regulate whether
it is lawful to apply a particular alternative
under the right to liberty. Draft Guidelines
36 and 37 provide that alternatives to deten-
tion should be subject to periodic review and
should cease to be applied in cases where it
is found that the administrative purpose can-
not be fulfilled.

Questions for reviewers: Should the Draft
Guidelines identify and urge states not
to utilise alternatives to detention which
are likely to be incompatible with inter-
national human rights law? Is it accurate
to imply that all alternatives to detention
constitute a restriction on liberty requir-
ing justification under Article 9 ICCPR?
If not, should a distinction be made be-
tween those which constitute a restric-
tion on liberty and those which may inter-
fere with some other human right?

3.3. Vulnerable Groups

There are four Draft Guidelines in this sec-
tion, which relates to stateless persons who
are particularly vulnerable to discrimination
or the negative affects of detention. These
Draft Guidelines do not seek to elaborate on
all of the considerations which should affect
a state’s dealings with such persons in the
context of immigration detention, but rather
to emphasise those which are most relevant.
Draft Guideline 48(v) contains further con-
siderations relevant to a state’s treatment
of stateless persons belonging to vulnerable
groups. Draft Guideline 39 calls on states to
identify those who may belong to vulnerable
groups at the initial screening stage, before
detention. Draft Guideline 40 refers to “disa-
bled persons, those with specific physical and
mental health conditions and needs, victims
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of trafficking, victims of torture, cruel, inhu-
man or degrading treatment or punishment,
those belonging to minorities which are at
heightened risk of discrimination in deten-
tion, children, the elderly, pregnant women
and nursing mothers”’® and calls for the
strongest possible presumption against their
detention as well as heightened protection
during detention. The UNHCR Guidelines
contain recommendations on the detention
of the elderly, torture or trauma victims and
persons with mental or physical disability,”®
and women, with a particular emphasis on
pregnant women and nursing mothers.?’ The
UN Special Rapporteur on the rights of mi-
grant workers has also made recommenda-
tions on the detention of victims of traffick-
ing and smuggling.®!

Draft Guideline 41 states that there should
be the strongest possible presumption
against the detention of children. There
is strong international consensus on this
principle which is articulated in the UNHCR
Guidelines.?” The CRC has some particularly
relevant safeguards in this regard, including
the obligation to protect children from dis-
crimination;® the principle of the best inter-
ests of the child;® the principle that children
should not be separated from their parents
against their will;*> and principles pertaining
to the liberty of the child.?® Furthermore, the
UN Working Group on Arbitrary Detention
has held that unaccompanied minors should
never be detained.?’

Draft Guideline 42 calls on states not to de-
tain stateless asylum-seekers. This Draft
Guideline is a reflection of international law
and reiterates the UNHCR Guidelines.®® It
must be noted, however, that asylum-seekers
may be detained in exceptional circumstanc-
es.®

Questions for reviewers: Are there any
additional groups which deserve a men-
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tion in this section? Should the Draft
Guidelines refer to further considera-
tions which affect a state’s dealings with
particular groups? In particular, should
the Draft Guidelines specify that the duty
to make reasonable accommodations
may have implications for the lawful-
ness of the decision to detain a disabled
person? Should the Draft Guidelines em-
phasise that the experience of detention
often creates vulnerability?

3.4.0ngoing Detention

The four Draft Guidelines in this section
focus on the procedural guarantees from
which stateless persons should benefit when
in detention, the maximum time-limit for de-
tention and the fact that detention must be
subject to regular periodic review. This sec-
tion of the Draft Guidelines replicates many
of the standards articulated by the UN Work-
ing Group on Arbitrary Detention which has
stated that:

“A maximum period of detention
must be established by law and (...) upon
expiry of this period the detainee must be
automatically released. Detention must be
ordered or approved by a judge and there
should be automatic, regular and judicial, not
only administrative, review of detention in
each individual case. Review should extend
to the lawfulness of detention and not mere-
ly to its reasonableness or other lower stand-
ards of review. The procedural guarantee of
article 9(4) of the International Covenant on
Civil and Political Rights requires that mi-
grant detainees enjoy the right to challenge
the legality of their detention before a court
(...) All detainees must be informed as to the
reasons for their detention and their rights,
including the right to challenge its legality, in
a language they understand and must have
access to lawyers”.”®



Draft Guideline 44 states that detention
should never be indefinite and that state-
lessness should never be a bar to release.”
If immigration detention is indefinite, it
does not fulfil a legitimate objective, it is un-
reasonable and disproportionate and con-
sequently arbitrary. Furthermore, the detri-
mental impact of indefinite detention on the
wellbeing of the individual (particularly the
psychological impact) can amount to cruel,
inhuman and degrading treatment or pun-
ishment. Consequently, the “deprivation of
liberty should never be indefinite”.?? Where
statelessness is a bar to release, detention
will be discriminatory.

Draft Guideline 45 states that detention
should always be for the shortest time pos-
sible and that there should be a reason-
able maximum time-limit for detention. This
Draft Guideline draws from existing interna-
tional principles including the jurisprudence
of the UN Working Group on Arbitrary De-
tention which has stated that a maximum
period of detention should be set by law and
that custody may in no case be unlimited
or of excessive length.”® There is no inter-
national consensus on what is a reasonable
maximum time-limit for immigration deten-
tion. State practice in this regard ranges from
non-detention (Brazil) to 32 days (France) to
six months (Hungary) to no time-limit (the
UK).°* Because international practice covers
such a broad range, it is difficult to recom-
mend a maximum time-limit which would
be accepted as reasonable by all states. Af-
ter much deliberation, the Draft Guidelines
recommend a time-limit of no more than
six months immigration detention, which
is the period set out in the EU Returns Di-
rective and which is applied in many coun-
tries.”> The factors taken into consideration
by ERT when recommending this time-limit
include a balancing of the individual’s right
to liberty and security of the person with

practical considerations including the like-
lihood of removal before the expiry of a six
month period. ERT however emphasises that
the shortest possible maximum time-limit
for immigration detention should be imple-
mented at all times and countries which at
present have a shorter maximum time-limit,
should not increase it.

This Draft Guideline does not directly ad-
dress the issue of “cycles of detention”. States
should not release persons from detention
after the maximum time-limit has been
reached, only to detain them again in a per-
petual cycle.

Finally, Draft Guideline 46 calls on states to
practice due diligence and to regularly re-
view immigration detention to ensure that
it remains non-arbitrary at all times. The Eu-
ropean Returns Directive states that “any de-
tention shall be for as short a period as pos-
sible and only maintained as long as removal
arrangements are in progress and executed
with due diligence”%® It also obligates states
to provide for a “speedy judicial review of the
lawfulness of detention”’” and to review all
cases of detention at reasonable intervals.?®
The European Returns Directive also states
that detention ceases to be justified if “it ap-
pears that a reasonable prospect of removal
no longer exists”? Similarly, the Human
Rights Committee has held that detention
which may have initially been legal may be-
come arbitrary if it is unduly prolonged or
not subject to periodic review,'®® and that
“detention should not continue beyond the
period for which the State can provide ap-
propriate justification”.!%!

Questions for reviewers: Is it appropriate
for the Draft Guidelines to recommend a
maximum time-limit for detention, and if
so, is six months an appropriate length of
time? Should the Draft Guidelines directly
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address the issue of cycles of detention?
Should Draft Guideline 46 list the steps
that states should take to comply with
their due diligence obligations? Should
Draft Guideline 46 provide that in review-
ing the legality of detention, states should
have due regard to the fact that the cu-
mulative detrimental impact of detention
can render the detention disproportion-
ate and unreasonable and/or in breach of
the right to be free from cruel, inhuman
and degrading treatment or punishment?

3.5. Conditions of Detention

Draft Guidelines 47-49 focus on conditions
of detention. These Draft Guidelines articu-
late general principles relating to conditions
of detention without detailing the specific
needs of stateless persons. The question of
whether there is an additional need for a set
of guidelines on the conditions of detention
which caters to their specific needs and cir-
cumstances requires further exploration. In
this context, ERT has addressed conditions
of detention at a general level through the
Draft Guidelines.

There are many authoritative standards on
conditions of detention (referred to in Draft
Guideline 47) which are all relevant to state-
less persons. Draft Guideline 48 emphasises
some of the most important international
standards on conditions of detention, which
should be adhered to when detaining state-
less persons. It calls on states to treat detain-
ees with dignity, and not to subject them to
torture, cruel, inhuman and degrading treat-
ment or punishment. It also provides that
stateless persons should be treated without
discrimination and are entitled to the same
detention conditions as other immigration
detainees. The Draft Guidelines therefore ar-
ticulate some of the fundamental principles
of international human rights law.

The Equal Rights Review, Vol. Seven (2011)

One of the most important principles set out
in Draft Guideline 48 is that “[s]tateless per-
sons in detention should be subject to treat-
ment that is appropriate to their unconvicted
status”.!®2 The CPT Standards state that “a
prison establishment is by definition not a
suitable place in which to hold someone who
is neither accused nor convicted of a criminal
offence”.}®® Furthermore, they declare that:

“Conditions of detention for ir-
regular migrants should reflect the nature
of their deprivation of liberty, with limited
restrictions in place and a varied regime of
activities. For example, detained irregular
migrants should have every opportunity to
remain in meaningful contact with the out-
side world (including frequent opportunities
to make telephone calls and receive visits)
and should be restricted in their freedom of
movement within the detention facility as lit-
tle as possible.”1%*

Draft Guideline 48(v) states that “[r]eason-
able accommodation should be provided to
ensure that disabled persons in detention
are treated in accordance with international
human rights law”.}®> The Draft Guidelines
also state that:

“All stateless detainees should be al-
lowed free and frequent access to their fami-
lies, friends, communities, religious and vis-
iting groups; their legal counsel; the UNHCR,
the consulate of any state in order to estab-
lish nationality or the lack thereof; and other
NGOs and visitors groups”.1%

This Draft Guideline is particularly impor-
tant to stateless persons as they should be
afforded every opportunity to obtain as
much evidence as possible either to confirm
that they are stateless or that they may have
a nationality.



Questions for reviewers: The Draft Guide-
lines on conditions of detention do not
detail the specific conditions to which
all immigration detainees, including
stateless persons, are entitled. Is this ap-
proach appropriate, or should a more
detailed list of conditions be articulated
in the Draft Guidelines? Do stateless per-
sons have specific needs pertaining to
the conditions of detention to which the
Draft Guidelines should refer? Are the
international standards stated in Draft
Guidelines 47 and 48 the most important
ones, or should the Draft Guidelines refer
to further international standards?

3.6.Foreign National Prisoners

The final section of part three of the Draft
Guidelines focuses on the detention of for-
eign national prisoners. Foreign national
prisoners are often subject to removal pro-
ceedings upon the completion of criminal
sentences. Stateless foreign national prison-
ers are at heightened risk of lengthy or in-
definite detention because of the reluctance
of states to release such persons - even if
they are irremovable - on political or per-
ceived public policy grounds. In order to re-
duce this discriminatory treatment, ERT has
recommended that foreign national prison-
ers are subject to statelessness determina-
tion procedures while they are serving their
criminal sentence and subject to removal
proceedings at least six months before their
criminal sentence expires.!”” ERT has further
recommended that further detention which
serves a non-administrative purpose should
be authorised and regulated by the relevant
law of the land.!®® These recommendations
have been articulated in the Draft Guideline
on foreign national prisoners.'%

Question for reviewers: Is it appropriate
for the Draft Guidelines to address this is-

sue, given that it involves a convergence
of issues relating to both criminal and ad-
ministrative detention?

4. Part IV - Miscellaneous and Concluding
Guidelines

The final part to the Draft Guidelines com-
prises six sections on data and statistical
information, the criminalisation of immigra-
tion offences, release, compensation, exclu-
sion clauses and the concluding guideline.

4.1. Data and Statistical Information

This section contains two Draft Guidelines
on the maintenance of reliable and disaggre-
gated data on stateless persons in detention
and statelessness determination procedures.
The UNHCR Analytical Framework states
that it is important to have reliable and dis-
aggregated data on the number of stateless
persons in detention and the reasons for
their detention.''® ERT too has recommend-
ed that there should be more reliable and
comprehensive statistics and information on
statelessness;!!! stating that:

“[S]tatistics should be maintained
in a comprehensive manner, and be disag-
gregated by age, sex and country/territory
of origin. Further data collection which dis-
tinguishes the stateless community into the
de jure and de facto, identifies the cause of
de facto statelessness, and registers the rea-
sons why a (...) nationality is ineffective, is
needed to develop policy based on princi-
ples of human rights and equality (...) Such
an approach would enable the authorities to
anticipate situations in which removal will
be impossible, and so minimise detention
‘pending removal’”.!1?

Questions for reviewers: Is it feasible to
recommend that States gather data and
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information in the areas specified by the
Draft Guidelines? Should the Draft Guide-
lines also recommend data collection in
other areas?

4.2.Criminalisation of Immigration
Offences

This section comprises three Draft Guidelines.
Most importantly, they state that “[s]tateless-
ness and its direct consequences including
travelling without documentation should (...)
not be criminalised”!* Hannah Arendt first
raised concern over the criminalisation of
statelessness in 1951, stating that:

“The stateless person, without right
to residence and without the right to work,
had of course constantly to transgress the
law. He was liable to jail sentences without
ever committing a crime (...) Since he was the
anomaly for which the general law did not
provide, it was better for him to become an
anomaly for which it did provide, that of the
criminal.”11*

Sixty years later, this remains a valid concern
and ERT has deplored the growing inter-
national trend to criminalise irregular im-
migration and has noted that this has a dis-
proportionate, discriminatory impact on the
stateless. ERT has therefore recommended
that “immigration laws take into account the
reality of statelessness and provide for ex-
ceptions in the context of stateless persons,
so as not to discriminate”.!'®

Draft Guideline 54 restates a well-estab-
lished principle of international law, that
immigration detention must solely be for ad-
ministrative purposes and should not have a
penal element to it.!1

Questions for reviewers: Is it appropri-
ate for the Draft Guidelines to address
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the criminalisation of immigration of-
fences which in turn are likely to crimi-
nalise statelessness? Should the Draft
Guidelines be more descriptive of how
the criminalisation of immigration of-
fences can result in the criminalisation
of statelessness?

4.3.Release

The six Draft Guidelines in this section fo-
cus on the treatment of stateless persons
after release from detention. The primary
message of these Draft Guidelines is that
“State obligations towards stateless per-
sons do not cease after release from deten-
tion”.''” The Draft Guidelines set out how
states should treat stateless persons after
release. Most importantly, stateless per-
sons should never be released into a state
of destitution.'®

Draft Guideline 58 calls on states not to dis-
criminate between stateless persons and
citizens in the provision of certain socio-
economic rights. This Draft Guideline draws
from General Comment 20 of the Committee
on Economic, Social and Cultural Rights, ac-
cording to which:

“Non-discrimination is an immedi-
ate and cross-cutting obligation in the Cov-
enant. Article 2, paragraph 2, requires States
parties to guarantee non-discrimination in
the exercise of each of the economic, social
and cultural rights enshrined in the Cov-
enant and can only be applied in conjunction
with these rights”.*"?

The General Comment also states that “[t]he
Covenant rights apply to everyone including
non-nationals, such as refugees, asylum-seek-
ers, stateless persons, migrant workers and
victims of international trafficking, regardless
of legal status and documentation”.!?



Draft Guideline 59 recommends that states
allow released stateless persons the right
to work. There is a very practical reason
for the inclusion of this Draft Guideline,
and this is to address the contradiction cre-
ated by states which do not allow stateless
persons to work and also refuse to provide
them with adequate welfare, thus driving
them into destitution. The Draft Guideline
also draws from Article 17 of the 1954
Convention on the right to employment for
stateless persons.!?!

The final two Draft Guidelines in this section
recommend that states grant stateless per-
sons leave to remain upon release, so as to
break the cycle of irregularity in which state-
less persons often find themselves!?? and that
they expedite the naturalisation of stateless
persons.'?® The Draft Guidelines therefore
restate the 1954 Convention obligation of
states to facilitate the naturalisation of state-
less persons.'?* The integration and naturali-
sation of stateless persons, which has been
recommended by ERT in Unravelling Anoma-
Iy,'?> must be seriously considered for imple-
mentation by states which are committed to
finding durable solutions to statelessness.

Questions for reviewers: Do the Draft
Guidelines address the key issues with
regard to released stateless persons? Are
there any other issues which should be
included? Is the approach adopted by the
Draft Guidelines with regard to the provi-
sion of socio-economic rights, a realistic
and sustainable one? Should the Draft
Guidelines be concerned with the natu-
ralisation of stateless persons? Do Draft
Guidelines 56 to 61 accurately reflect the
requirements of international law?

4.4. Compensation

The three Draft Guidelines on compensation
provide that stateless persons who have been

unlawfully detained should be duly compen-
sated and that such compensation should
be paid on a same scale as is paid to nation-
als in similar circumstances. Unravelling
Anomaly calls for compensation to be paid to
stateless persons who have been unlawfully
detained.’?® Both the ICCPR and the ECHR
provide that compensation must be paid to
those who have been subject to unlawful de-
tention. According to the ICCPR, “[a]nyone
who has been the victim of unlawful arrest or
detention shall have an enforceable right to
compensation”.'?’ Similarly, the ECHR states
that “[e]veryone who has been the victim of
arrest or detention in contravention of the
provisions of this Article shall have an en-
forceable right to compensation”.*?®

4.5. Exclusion Clauses

This section relates to the exclusion clauses
in the 1954 Convention, according to which,
the Convention does not apply:

“To persons in respect to whom
there are serious reasons for considering
that:

(a) They have committed a crime against
peace, a war crime, or a crime against hu-
manity, as defined in the international in-
struments drawn up to make provisions in
respect of such crimes;

(b) They have committed a serious non-
political crime outside the country of their
residence prior to their admission to that
country;

(c) They have been guilty of acts contrary to
the purposes and principles of the United
Nations”.'?*

While such persons are excluded from the
protection of the 1954 Convention, they con-
tinue to benefit from the protection of inter-
national human rights law and must be pro-
tected accordingly. Furthermore, they must
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be subject to lawful exclusion procedures.
If such persons are subject to immigration
detention, they should not cease to benefit
from the protections contained in these Draft
Guidelines.

Question for reviewers: The exclusion
clauses under the 1954 Convention are
a relatively under-developed area of the
law. Is there any guidance that reviewers
could provide on whether ERT is address-
ing this issue in an appropriate manner?

4.6.Concluding Guideline

The final Draft Guideline calls on all states
to “review their immigration policies and
immigration detention regimes and take
all necessary steps to bring them into ad-
herence with states’ human rights obliga-
tions to protect stateless persons within

their jurisdiction and to reduce and pre-
vent statelessness”.'3°

Final questions for reviewers: Are there
further important areas and issues per-
taining to the detention of stateless per-
sons which should be addressed in the
Draft Guidelines? What else could the
Draft Guidelines do to explain the state-
lessness problem? Are the Draft Guide-
lines adequately focused on the specific
problem of statelessness, or are they too
general in their application? Is it clear
when the Draft Guidelines are restat-
ing international legal obligations with
which states are obliged to comply, and
when they are recommending good prac-
tice? Are the Draft Guidelines practicable
for states? Do you have any further com-
ments on the substance or drafting of the
Draft Guidelines?

1 Amal de Chickera is the Head of Statelessness and Nationality Projects at The Equal Rights Trust.

2The Equal Rights Trust, Unravelling Anomaly: Detention, Discrimination and the Protection Needs of Stateless Per-
sons, 2010, available at: http://www.equalrightstrust.org/ertdocumentbank/UNRAVELLING%20ANOMALY%20
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Guidelines on the Detention of Stateless
Persons: Consultation Draft

The Equal Rights Trust

The Guidelines on the Detention of Stateless Persons (the Guidelines) ad-
dress a gap in international protection, which has made many stateless
persons vulnerable to arbitrary detention.

States have a sovereign right to control their borders and if necessary to
use administrative detention for these purposes, but should do so in compli-
ance with international human rights law.

All stateless persons benefit from the protection of international human
rights law. Their rights should be respected, protected, and fulfilled at all
times, including in the exercise of immigration control. De jure stateless
persons enjoy additional protections under the 1954 Convention Relating
to the Status of Stateless Persons (the 1954 Convention).

Stateless persons lack the protection of a nation state. The de jure stateless
are not nationals of any country. They are without any consular protection
and are highly unlikely to have proper documentation. The de facto state-
less do not have an effective nationality. They lack access to effective consu-
lar protection and often have difficulty in obtaining necessary documenta-
tion.

The need for these Guidelines has become evident in a context of increas-
ing use of immigration detention, criminalisation of irregular immigration
and use of administrative detention for punitive purposes by a growing
number of states. These developments have occurred without regard to the
specific circumstances of stateless persons and the implications of interna-
tional human rights law for the detention of stateless persons.

The circumstances facing de jure and de facto stateless persons are signifi-
cant factors to be taken into account in determining the lawfulness of immi-
gration detention. The process of resolving the identity of stateless persons
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and a stateless person’s immigration status is often complex and burden-
some. Lawful removal of such persons is generally subject to extensive de-
lays and is often impossible. Stateless persons detained for these purposes
are therefore vulnerable to prolonged detention. These factors in turn make
stateless persons especially vulnerable to the negative impact of detention.
The emotional and psychological stress of lengthy - even indefinite - peri-
ods of detention without hope of release or removal is particularly likely to
affect stateless persons. These Guidelines explain how these factual circum-
stances should affect decisions as to the lawfulness of detaining a stateless
person.

States are obligated by international law to treat stateless persons in a way
which is appropriate in the light of their statelessness. States will be un-
able to comply with that obligation unless they take measures to identify
whether those at risk of detention are stateless. These Guidelines set out the
minimum standards which states should apply in relation to the identifica-
tion of stateless persons.

These Guidelines draw from internationally accepted human rights norms
and principles. They do not attempt to develop new legal principle; rather
to elaborate how existing human rights principles relating to detention and
non-discrimination, and international law on statelessness apply to the
specific challenge of the detention of stateless persons. Consequently, the
Guidelines reflect and formulate the existing human rights obligations of
states towards stateless persons in their territory and within their jurisdic-
tion.

These Guidelines also draw from international good practice, and recom-
mend actions which go beyond the minimum obligations of international
human rights law. Such recommendations provide guidance on how states
could offer better protection to stateless persons within their territory and
jurisdiction.

These Guidelines comprise four parts. Part One focuses on definitions, the
scope and interpretation of the Guidelines and the basic principles which
should govern all aspects of their implementation. Part Two focuses on the
identification of stateless persons and Part Three on the detention of state-
less persons. Part Four is a series of miscellaneous concluding guidelines.
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PartI - Definitions, Scope,
Interpretation and Basic
Principles

Definitions

1. A de jure stateless person is defined un-
der international law as a woman, man or
child “who is not considered as a national by
any state under the operation of its law”.!

2. A person who has a legal nationality
which is ineffective - for example, a person
who does not benefit from consular protec-
tion from his or her country of evident na-
tionality - is considered to be de facto state-
less. A person may be de facto stateless their
entire life, for a limited period of time, or
only in a specific country or context.

3. Detention is understood to mean “con-
finement within a narrowly bounded
or restricted location, including pris-
ons, closed camps, detention facilities
or airport transit zones, where freedom
of movement is substantially curtailed,
and where the only opportunity to leave
this limited area is to leave the territory.
There is a qualitative difference between de-
tention and other restrictions on freedom of
movement”? When considering whether a
stateless person is in detention, the cumula-
tive impact of the restrictions as well as the
degree and intensity of each of them should
also be assessed.?

4. Administrative detention is understood
to mean detention for the sole purpose of
achieving a legitimate administrative objec-
tive such as identification, status determina-
tion or removal.

Scope

5. These Guidelines generally apply to the
detention of both de jure and de facto state-

less persons. Unless the Guidelines specifi-
cally refer to either de jure or de facto state-
less persons, they should be understood to
be equally applicable to both groups.

6. These Guidelines apply to the detention
of, and decisions to detain, all stateless per-
sons within the territory or jurisdiction of
states.

7. The need for these Guidelines arises in
the context of the administrative immigra-
tion detention of stateless persons, primarily
for the purpose of removal to a third country,
but also for other purposes.

8. These Guidelines also address the iden-
tification of stateless persons, which is a nec-
essary pre-requisite for the adequate protec-
tion of stateless persons.

Interpretation

9. Any exceptions to the protections stated
in these Guidelines should be interpreted in
the narrowest possible manner.

10. In all circumstances, these Guidelines
should be interpreted in a manner which
provides the greatest protection for stateless
persons, promotes their human rights and
protects them from arbitrary and unlawful
detention. Under no circumstances should
these Guidelines be interpreted in a manner
which limits the enjoyment of human rights
by stateless persons.

11. These Guidelines are mainly a reflec-
tion of the existing human rights obliga-
tions of states towards stateless persons
within their territory or jurisdiction. Such
Guidelines use directive language - i.e.
“states should”, “states shall”, “states have
a duty”, etc. Where the Guidelines contain
good practice recommendations this is re-
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flected through the use of more persuasive
language - i.e. “it is desirable that”.

Basic Principles and Assumptions

12. States have a duty to respect, protect
and fulfil the human rights of stateless per-
sons within their jurisdiction, including the
right to be free from arbitrary and unlawful
detention.

13. The human rights obligations of states
in respect of stateless persons apply at all
times, including in the exercise of immigra-
tion control.

14. All persons, including stateless persons,
are equal before the law and are entitled
without any discrimination to the equal pro-
tection of the law. National laws pertaining to
immigration detention should not discrimi-
nate against stateless persons and should
not be applied in a discriminatory way. Im-
migration detention regimes should be de-
signed and implemented in a manner which
takes due consideration of the challenges of
statelessness and of the obligations of the
state in respect of stateless persons.

15. States should refrain from both direct
and indirect discrimination against state-
less persons in designing and implement-
ing laws relating to immigration detention,
and should ensure that they reasonably ac-
commodate the particular circumstances of
stateless persons. Equal treatment, as an as-
pect of equality, is not equivalent to identical
treatment. To realise full and effective equal-
ity, it is necessary to treat people differently
according to their different circumstances.*

16. States should refrain from treating state-
less persons less favourably than others be-
cause of their statelessness, including by de-
ciding to detain, prolonging the detention of,
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or imposing less favourable detention condi-
tions upon a person because of that person’s
statelessness. In addition, policies and prac-
tices should not unjustifiably place stateless
persons at a particular disadvantage or have
a particularly negative impact upon them.

17. States which are party to the 1954 Con-
vention have a legal obligation to treat de
jure stateless persons within their territory
or jurisdiction in accordance with the provi-
sions of that Convention.

18. The United Nations High Commissioner
for Refugees (UNHCR) has a special mandate
to prevent and reduce statelessness and to
protect stateless persons. The UNHCR has an
obligation to fulfil this mandate to the best of
its ability and states should at all times fully
cooperate with the UNHCR in the fulfilment
of this mandate.

19. States have the right to protect their na-
tionals when they are abroad. States should
exercise this right with due regard to their
international human rights obligations, as
the failure or inability of consulates to pro-
vide such protection can create de facto
statelessness.

Part II - Identifying Stateless
Persons

Identifying Stateless Persons

20. All immigration regimes which im-
pose detention for administrative purposes
should have efficient, effective and fair pro-
cedures in place for the identification of
stateless persons. It is highly desirable that
such procedures provide that in determining
whether a person is de facto stateless, due
regard shall be had to the full range of fac-
tors which can undermine the effectiveness



of a person’s nationality, including where the
person concerned is from a State:

(i) which has no diplomatic presence in the
host State;

(ii) which has strained diplomatic relations
with the host State;

(iii) to which there are no effective transport
routes;

(iv) which is incapable of protecting its na-
tionals; and/or

(v) which has a record of failing to coop-
erate with removal proceedings including
through the issue of passports and travel
documents.

21. Persons should be subject to stateless-
ness determination procedures when they
are at risk of immigration detention, before
a decision to detain has been made. When
the nationality of failed asylum-seekers is in
doubt, it is highly desirable that they should
be automatically subject to statelessness de-
termination procedures. All persons subject
to such procedures should be allowed to re-
main in the country pending final decision.

22. All persons subject to statelessness de-
termination procedures should be informed
at the very beginning of the procedure of the
right to raise refugee-related concerns. In
determining whether an asylum-seeker is
stateless, the State should in all circumstanc-
es ensure that the asylum-seeker’s confiden-
tiality is maintained.

23. The following minimum procedural
and substantive standards should be en-
sured in all procedures for the identifica-
tion of stateless persons:

(i) All procedures should be objective, fair
and just.

(ii) All procedures should be non-discrim-
inatory, and applied without discrimina-

tion, including by accommodating, to the
extent reasonable, the needs of persons who
are vulnerable to discrimination including
women, children, the elderly and disabled
persons and others who may have particular
needs, such as victims of torture and victims
of trafficking.

(iii) All procedures should be completed
within a reasonable period of time. The fair-
ness of the procedure should not be under-
mined in order to complete it within a speci-
fied period of time.

(iv) All persons subject to such procedures
should be provided with adequate informa-
tion about the procedure and should be noti-
fied of their rights under the procedure.

(v) All persons subject to such procedures
should be entitled to legal assistance. It is
highly desirable that legal aid is provided to
persons who do not have the means to pay
for legal assistance.

(vi) Interpretation and translation facilities
should be provided free of charge to all per-
sons who require such facilities within such
procedures.

(vii) All data and information collected dur-
ing such procedures should be kept confi-
dential in compliance with data protection
laws.

(viii) All persons subject to such procedures
should be given free and regular access to the
UNHCR and to NGOs that are able to assist.
It is highly desirable that the UNHCR plays a
formal advisory role in such procedures.

(ix) The standard of proof required for the
establishment of statelessness should be a
reasonable standard of proof.

(x) The burden of proof should be shared
by the State concerned and the individual.
(xi) Evidence of the lack of nationality
should only be required in respect of those
States with which the person has clear ties,
including through long-term residence, de-
scent and birth.

(xii) All persons subject to such procedures
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should be kept informed of the process at all
stages and should be informed of the results
of the process in writing, with reasons given.
(xiii) All decision-makers and persons who
play a role in the procedure (including law-
yers) should be adequately qualified and
given training on the identification of state-
less persons.

(xiv) All decisions should be subject to inde-
pendent review - either judicial or adminis-
trative - and accompanied by a right of ap-
peal.

Part III - The Detention of
Stateless Persons

Decision to Detain

24. The detention of stateless persons for
purposes of identification, status determina-
tion or removal is inherently undesirable and
there should be a presumption against their
detention.

25. The detention of stateless persons
should never be arbitrary. Mandatory immi-
gration detention is arbitrary and therefore
unlawful under international human rights
law.

26. Detention will be arbitrary unless it is
inter alia:

(i) carried out in pursuit of a legitimate ob-
jective;

(i) lawful;

(iii) non-discriminatory;

(iv) necessary;

(v) proportionate and reasonable; and

(vi) carried out in accordance with the pro-
cedural safeguards of international law.

27. Administrative expediency does not in
itself constitute a legitimate objective of ad-
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ministrative detention, nor can administra-
tive detention be used for punitive purposes.
Detention should not be used as a deterrent
to irregular immigration.

28. Removal will not be a legitimate objec-
tive in instances where it:

(i) violates international law obligations of
non-refoulement; and

(ii) violates the individual’s right to respect
for private and family life. The age of the in-
dividual when they first arrived in the host
state, as well as their family and other ties
both within the host state and the state to
which removal is sought, are relevant factors
for consideration in this regard.

29. In order for detention to be lawful, do-
mestic law should prescribe the substan-
tive and procedural safeguards which must
be satisfied in order to detain a person and
the detention must be carried out strictly in
accordance with both national and interna-
tional law by persons legally authorised for
that purpose.

30. There is some overlap in the applica-
tion of the principles of non-discrimination,
necessity, proportionality and reasonable-
ness to the decision to detain stateless per-
sons. The following considerations should be
taken into account in determining whether
detention is non-discriminatory, necessary,
proportionate and reasonable:

(i) A person should not be detained solely
by reason of his or her statelessness.

(ii) Detention should only be used as a
measure of last resort. Before a decision to
detain has been taken, all other less coercive
and restrictive ways of achieving the admin-
istrative objective at hand should first have
been explored and exhausted. Guidelines 32
- 38 elaborate on alternatives to detention.
(iii) In order to meet these criteria, deten-



tion should be a necessary, proportionate
and effective means of achieving the admin-
istrative objective pursued. In the case of a
stateless person who is likely to be impossi-
ble to remove, detention for the purpose of
removal is likely to be arbitrary, as it would
not achieve that purpose.

(iv) The length of time it is likely to be neces-
sary to detain a person in order to achieve
the objective pursued will be an important
factor in the assessment of the proportion-
ality and reasonableness of detention. Given
the difficulty of establishing the immigration
status of a stateless person and/or of remov-
ing a stateless person, detention of a state-
less person for these purposes is rarely likely
to be proportionate and reasonable.

(v) Before any stateless person is detained
for purposes of removal, the likelihood of re-
moval should first be assessed with due dili-
gence. If there is no reasonable expectation
of removal within a specific period of time
that is no longer than six months, the person
should not be detained.

(vi) Stateless persons are particularly vul-
nerable to the negative impact of detention,
including the psychological impact, owing
to their unique vulnerability to prolonged
detention. This could render their detention
discriminatory, disproportionate and unrea-
sonable.

(vii) The inability of a stateless person to
cooperate with removal proceedings should
not be treated as non-cooperation, and
should not be grounds for detention.

31. All persons at risk of immigration de-
tention, including stateless persons, should
enjoy the procedural safeguards prescribed
by international human rights law during the
detention decision-making process.

Alternatives to Detention

32. States have an obligation at all times to
implement viable alternatives to detention

that are less coercive and that better protect
the human rights of stateless persons.

33. Alternatives to detention should be giv-
en due consideration and used whenever a
person would otherwise be detained, and
not only once initial attempts to achieve the
administrative objective sought, such as re-
moval, have failed.

34. There are many alternatives to deten-
tion. It is preferable that states have a range
of alternatives available so that the best al-
ternative for a particular individual and/or
context can be applied in keeping with the
principle of proportionality and the right to
equal treatment before the law.

35. The choice of an alternative should be
influenced by an individual assessment of
the needs and circumstances of the state-
less person concerned and prevailing local
conditions.” The most desirable alternative
to detention is “liberty”. Other alternatives
include:

(i) community-based supervised non-de-
tention or case management;

(i) monitoring and reporting requirements;
and

(iii) bail, bond, surety or guarantor.

36. The imposition of alternatives to deten-
tion which restrict a stateless person’s liber-
ty should be subject to the same procedural
and substantive safeguards as a detention
regime. States should, therefore, apply all the
relevant standards specified in these Guide-
lines and under international law to ensure
that alternatives to detention pursue a legiti-
mate objective, are lawful, non-discriminato-
ry, necessary, proportionate and reasonable.

37. Where a stateless person is subject to
one or more such alternatives to detention
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they should be subject to regular, periodic re-
view to ensure that they continue to pursue a
legitimate objective, be lawful, non-discrimi-
natory, necessary, proportionate and reason-
able. In particular, alternatives to detention
should be applied for the shortest possible
time within which the purpose of removal or
other legitimate administrative purpose can
be achieved.

38. If there is evidence to demonstrate that
the administrative objective pursued, such as
removal, cannot be achieved within a reason-
able period of time, the person concerned
should not be subject to such alternatives to
detention.

Vulnerable Groups

39. The initial screening of all stateless per-
sons should identify whether any stateless
person belongs to a group which is particu-
larly vulnerable to discrimination or the neg-
ative effects of detention.

40. Certain stateless persons are of height-
ened vulnerability due to their specific char-
acteristics, context and/or experience. Such
persons include disabled persons, those with
specific physical and mental health condi-
tions and needs, victims of trafficking, vic-
tims of torture, cruel, inhuman or degrading
treatment or punishment, those belonging
to minorities which are at heightened risk of
discrimination in detention, children, the el-
derly, pregnant women and nursing mothers.
The strongest possible presumption against
detention should apply to such persons, and
detention should only be allowed (in addi-
tion to fulfilling all other criteria stated in
these Guidelines) after it has been medi-
cally certified that the experience of deten-
tion would not adversely impact their health
and wellbeing. Furthermore, such persons
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should also have regular access to all ap-
propriate services, such as hospitalisation,
medication and counselling.

41. The strongest possible presumption
against the detention of stateless children
should be applied. Stateless children should
at all times be treated in accordance with the
principle of the best interest of the child. Chil-
dren should not be detained because they or
their parents, families or guardians do not
have legal status in the country concerned.
Families with stateless children should not
be detained and the parents of stateless chil-
dren should not be separated from their chil-
dren for purposes of detention.

42. As a general rule, stateless asylum-seek-
ers should not be detained. The detention
of asylum-seekers may exceptionally be re-
sorted to for limited purposes as set out by
the UNHCR, as long as detention is clearly
prescribed by national law and conforms to
general norms and principles of internation-
al human rights law.®

Ongoing Detention

43. Ininstances where stateless persons are
nonetheless detained, they should be enti-
tled to the following minimum procedural
guarantees:

(i) Detention should be ordered by and/or
be subject to the effective control of a judicial
authority.

(i) The individual should receive prompt
and full written communication in a lan-
guage and in terms that they understand,
of any order of detention, together with the
reasons for their deprivation of liberty.

(iii) The individual should be informed of
their rights in connection with the detention
order, including the right to legal counsel and



their right to seek judicial review and/or ap-
peal the legality of their detention. Where
appropriate, they should receive free legal
assistance.

(iv) The individual should be informed of the
maximum time-limit of their detention.

(v) All detention authorities are urged to
provide stateless detainees with a handbook
on detention in a language they understand,
containing information on all their rights
and entitlements, contact details of organisa-
tions which are mandated to protect them,
NGOs and visiting groups and advice on how
to challenge the legality of their detention
and their treatment as detainees.

44. Detention should never be indefinite.
Statelessness should never lead to indefinite
detention and statelessness should never be
a bar to release.

45. Detention should always be for the
shortest time possible. There should always
be a reasonable maximum time-limit for de-
tention. There is no accepted international
standard with regard to a maximum time-
limit on detention; however, many countries
do not detain immigrants for more than six
months. It is therefore highly desirable that
all states detain stateless persons for no
more than six months. States which have
a lower maximum time-limit to detention
should not increase it. Upon the expiry of the
maximum period for detention, a stateless
detainee should be released.

46. The administrative purpose behind the
detention should be pursued with due dili-
gence throughout the detention period for
the purpose of ensuring that detention does
not become arbitrary at any stage. Detention
should be subject to automatic, regular and
periodic review throughout the period of
detention before a judicial or administrative

body independent of the detaining authori-
ties. As soon as it becomes evident that the
administrative purpose cannot be achieved
within a reasonable period of time, or that
the detention otherwise becomes incompat-
ible with the tests set out in Guidelines 24 to
30, the detainee should be released.

Conditions of Detention

47. Conditions of detention should be pre-
scribed by law and should comply with inter-
national standards. Of particular relevance
are the 1955 UN Standard Minimum Rules
for the Treatment of Prisoners,” the 1988 UN
Body of Principles for the Protection of All
Persons under Any Form of Detention or Im-
prisonment,® the 1990 UN Rules for the Pro-
tection of Juveniles Deprived of their Liberty,’
and the 1999 UNHCR Revised Guidelines on
Applicable Criteria and Standards Relating to
the Detention of Asylum Seekers.°

48. While all international standards on con-
ditions of detention should be complied with,
the following are emphasised in particular:

(i) Conditions of detention for stateless
persons should be humane, with respect
shown at all times for the inherent dignity of
the person. No detainees should be subject to
torture, cruel, inhuman or degrading treat-
ment or punishment.

(ii) Stateless persons should be treated
without discrimination and should be en-
titled to the same detention conditions as
other immigration detainees.

(iii) Stateless persons in detention should
be subject to treatment that is appropriate to
their unconvicted status. Under no circum-
stances should stateless detainees be housed
in the same facilities as prisoners. Immigra-
tion detention facilities should be designed
and built in compliance with the principle
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that there is no punitive element to immigra-
tion detention. As such, detention centres
should facilitate the living of a normal life to
the greatest extent possible.

(iv) Women and men should be detained
separately unless they belong to the same
family.

(v) Reasonable accommodation should be
provided to ensure that disabled persons in
detention are treated in accordance with in-
ternational human rights law.

(vi) Stateless persons in detention should
be protected from discrimination and har-
assment.

(vii) All stateless detainees should be al-
lowed free and frequent access to: (i) their
families, friends, communities, religious and
visiting groups; (ii) their legal counsel; (iii)
the UNHCR; (iv) the consulate of any state
in order to establish nationality or the lack
thereof; and (v) other NGOs and visitors
groups.

(viii) Due consideration and care should
be taken to provide for all human rights of
stateless persons in detention; in particular,
the rights to respect for private and family
life, freedom of thought, conscience and re-
ligion, freedom of expression and the rights
to health, education, shelter and food, in ac-
cordance with international legal standards.

49. All detention centres should be regularly
monitored by independent authorities man-
dated to inspect detention centres to ensure
that they comply with national and interna-
tional legal requirements.

Foreign National Prisoners

50. In many States, non-citizens who have
been convicted of criminal offences are sub-
ject to mandatory removal proceedings after
serving their criminal sentences. States are
urged to follow the safeguards below, to en-
sure that stateless foreign national prisoners
are not subject to unlawful detention:
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(i) All foreign national prisoners should
be subject to a statelessness determina-
tion procedure at the beginning of their
prison sentence. Where there is evidence
to suggest that a foreign national prisoner
is stateless, any further detention after the
completion of their sentence is likely to be
unnecessary, disproportionate and arbi-
trary as, save in relation to very short sen-
tences, the authorities were in a position to
determine whether removal was reasonably
possible during the imprisonment of the
person concerned.

(ii) Removal proceedings against foreign
national prisoners should begin a mini-
mum of six months prior to the completion
of their prison sentence. Where there is no
reasonable expectation that the individual
can be removed at the time their sentence is
complete, foreign national prisoners should
not be automatically subject to further de-
tention pending removal.

(iii) If foreign national prisoners are consid-
ered to be a threat to the general public or
to national security after they have served
their sentences, they should be tried and
sentenced under the criminal law. In such
circumstances, they should not be held in
immigration detention.

Part IV - Miscellaneous and
Concluding Guidelines

Data and Statistical Information

51. Itis highly desirable that all States main-
tain reliable data, disaggregated by protect-
ed characteristic, showing:

(i) the number of stateless detainees;
(ii) the reasons for their detention;
(iii) the length of their detention; and
(iv) the outcomes of their detention.



52. Itis highly desirable that States maintain
reliable data, disaggregated by protected
characteristic, showing :

(i) the number of persons who have been
subjected to statelessness determination
procedures; and

(i) the number of persons who have been
recognised as stateless.

Criminalisation of Immigration Offences

53. The position of stateless persons differs
fundamentally from that of other migrants in
that they may not be able to comply with the
legal formalities of entry to a third country.
Statelessness and its direct consequences,
including travelling without documentation,
should therefore not be criminalised.

54. Immigration detention should under no
circumstances have a penal element to it. Im-
migration detention should solely be for ad-
ministrative purposes.

55. Immigration detention should not be
used as a punishment for those who do not
cooperate with removal proceedings.

Release

56. State obligations towards stateless
persons do not cease after release from
detention.

57. Stateless persons who are released from
detention should never be released into a
state of vulnerability or destitution in breach
of their human rights.

58. Released stateless detainees should
have equal access to healthcare and social
welfare as nationals. It is highly desirable
that they are given adequate housing and
access to education.

59. Itis highly desirable that released state-
less detainees are allowed to work.

60. It is highly desirable that released state-
less detainees are given legal leave to remain
in the country concerned.

61. It is most desirable that durable solu-
tions are found for statelessness, including
the naturalisation of stateless persons in
third countries where they live.

Compensation

62. All stateless persons who have been
subject to unlawful and arbitrary detention
should be duly compensated.

63. Such compensation should take into ac-
count the length of detention, the impact of
detention on the individual and the nature of
treatment to which the detainee was subject.

64. Compensation should be paid at the
same scale that compensation is paid to na-
tionals in similar circumstances.

Exclusion Clauses

65. All stateless persons who are excluded
from the protection of the 1954 Convention
because “there are serious reasons for con-
sidering that:

(@) They have committed a crime against
peace, a war crime, or a crime against hu-
manity, as defined in the international in-
struments drawn up to make provisions in
respect of such crimes;

(b) They have committed a serious non-
political crime outside the country of their
residence prior to their admission to that
country;

(c) They have been guilty of acts contrary
to the purposes and principles of the Unit-
ed Nations” !
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should be subject to lawful exclusion pro-
cedures - as developed under international
refugee law - and should not be held in im-
migration detention. Such persons continue
to benefit from the protection of internation-
al human rights law. If necessary, such per-
sons should be charged, tried and if found
guilty, convicted under the criminal or anti-
terrorism laws of the country concerned,
with strict regard to and application of rules
of due process and equality before the law.

Concluding Guideline

66. It is recommended that states review
their immigration policies and immigration
detention regimes and take all necessary
steps to bring them into adherence with
the state’s human rights obligations to pro-
tect stateless persons within their territory
or jurisdiction and to reduce and prevent
statelessness.

1 Convention Relating to the Status of Stateless Persons, ECOSOC RES/526 A(XVII) (1954), Article 1(1).

2UN High Commissioner for Refugees, UNHCR’s Revised Guidelines on Applicable Criteria and Standards re-
lating to the Detention of Asylum-Seekers, 26 February 1999, available at: http://www.unhcr.org/refworld/
docid/3c2b3f844.html [accessed on 13 July 2011], Guideline 1.

3 Ibid., adapted from Guideline 1.

*The Equal Rights Trust, Declaration of Principles on Equality, 2008, p. 5, available at: http://www.equalrightstrust.
org/ertdocumentbank/Pages%20from%20Declaration%20perfect%20principle.pdf.

5See above, note 2, adapted from Guideline 4.
¢ Ibid., adapted from Guidelines 2 and 3.

7United Nations, Standard Minimum Rules for the Treatment of Prisoners, 30 August 1955.

8UN General Assembly, Body of Principles for the Protection of All Persons under Any Form of Detention or Imprison-
ment: resolution / adopted by the General Assembly, A/RES/43/173, 9 December 1988.

9UN General Assembly, United Nations Rules for the Protection of Juveniles Deprived of Their Liberty: resolution /
adopted by the General Assembly, A/RES/45/113, 14 December 1990.

10See above, note 2.
11See above, note 1, Article 1(2)(iii).
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Measures of First Resort: Alternatives to
Immigration Detention in Comparative

Perspective

Alice Edwards?

1. Introduction

Many states have indicated an interest in
non-custodial alternatives to immigration
detention.? “Alternatives to immigration de-
tention” (or A2Ds) is the generic term for
“any legislation, policy or practice that allows
for asylum-seekers, refugees and migrants
to reside in the community with freedom of
movement while their migration status is be-
ing resolved or while awaiting deportation or
removal from the country”? The label is not
a legal one, but rather refers to the range of
measures employed by states that fall short
of full deprivation of liberty or confinement
in a closed space, although some still involve
some form of restriction on movement, such
as reporting requirements or designated
residence. The ultimate alternative to deten-
tion is no detention at all, or release without
conditions.

Notwithstanding the interest in and success
of many alternative programmes, the rate at
which asylum-seekers and immigrants are
being detained is increasing in many coun-
tries. The Parliamentary Assembly of the
Council of Europe recently noted that mem-
ber states had “significantly expanded their
use of detention as a response to the arrival
of asylum seekers and irregular migrants”.*
Incarceration rates of migrants in the USA
have also increased exponentially over the
last decade: the average daily population in

detention in 1997 was 9,011, yet by 2007, it
was 30,295.° Growing xenophobia and rac-
ism in many parts of the world have led to
a surge in intolerance, violence, hate crimes
and related tensions against refugees and
other non-nationals.® Fuelled by populist
politics, these trends are also the context in
which hardening policies in the area of de-
tention take place and also in which such pol-
icies are justified, regardless of the evidence.
Pragmatically, however, there is no empirical
evidence that the prospect of being detained
deters irregular migration, or discourages
persons from seeking asylum.” In fact, as the
detention of migrants and asylum-seekers
has increased in many countries, the num-
ber of individuals seeking to enter such ter-
ritories has also risen, or has remained con-
stant.® Globally, irregular migration has been
increasing regardless of governmental poli-
cies on detention.’

Except in specific individual cases, detention
is generally an extremely blunt instrument of
government policy-making on immigration.
This may be explained by the complexity of
choices and the mixed motivations of many
migrants, which likely have little to do with
the final destination country’s migration
policies.’® Statistics call into question any
deterrence effect of detention. Regardless of
any such effect, detention policies aimed at
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deterrence are generally unlawful under in-
ternational human rights law as they are not
based on an individual assessment as to the
necessity to detain.!

Apart from noting the current political cli-
mate in some parts of the world in which asy-
lum is being sought, not least an atmosphere
of increasing hostility towards foreigners,
the many political reasons why detention is
an increasing phenomenon is not examined
in this article in detail. However, the article
does outline briefly the non-discrimination
framework in which the right to liberty is
situated and which is, in many contexts, the
backdrop for increasingly harsh detention as
well as asylum regimes. This article will ex-
amine the actual evidence that suggests that
many alternatives to migration management.
“Workability” for the purposes of this article
is largely taken to mean cooperation of ben-
eficiaries with the programmes in question.
There is considerable evidence that shows,
for example, that less than 10% of asylum ap-
plicants, as well as persons awaiting depor-
tation,'? disappear when they are released
to proper supervision and facilities. In other
words, 90% or more of such persons comply
with all legal requirements relating to their
conditions of release. In addition, alternative
options present significant cost savings to
governments,’® whereas some governments
have paid out millions of dollars in compen-
sation or face unpredictable compensation
bills for their unlawful detention policies.'*
Counter-intuitively, alternative programmes
that offer advice on the full spectrum of pos-
sible legal avenues to remain also enjoy high-
er voluntary return rates than those that do
not.

The material presented in this article is
drawn from empirical research conducted
into a number of alternative to detention
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programmes between May and September
2010 in five countries, namely Australia,
Belgium, Canada, Hong Kong, and Scotland.
Field visits were made to each of the loca-
tions, and with the exception of Scotland, the
author witnessed the schemes on site. Inter-
views were conducted with governments,
non-governmental organisations (NGOs)
and lawyers in each of the locations.’® This
article looks at three types of alternatives:
government-funded community-based su-
pervision models (Australia and Hong Kong)
in section 3; government-run return models
(Belgium and Scotland) in section 4; and a
hybrid model of government-funded bail
with community supervision (Canada) in
section 5. The material presented contra-
dicts many of the general assumptions made
by governments about migrant behaviour
and the related arguments about the need
for detention. In particular, it concludes that
treating persons with dignity and humanity
throughout the asylum and returns process-
es, and setting out clear guidelines on rights
and responsibilities, can lead to improved
compliance rates and cooperation, lower
costs, better and more effective asylum sys-
tems and, at times, higher voluntary return
rates. Not only is there a legal case that gov-
ernments need to consider less intrusive
measures other than detention to respect
the right to liberty and the prohibition on ar-
bitrary detention under international law on
a non-discriminatory basis,*¢ but there are
also pragmatic reasons for doing so. This ar-
ticle is focused primarily on the latter.

2. Non-discrimination and Detention

As a matter of international law, the right to
liberty of person applies regardless of im-
migration status.!” Detention decisions are
subject to guarantees against discrimina-
tion, including in the context of derogation in



situations of a threat to the national security
of the country. Even in relation to the latter,
states must be able to demonstrate that there
was an objective and reasonable basis for
distinguishing between nationals and non-
nationals. It has been held by the UK House
of Lords, for example, that the application
of forms of indefinite detention to “foreign”
terror suspects and not to nationals was not
only discriminatory, but the discrimination
in question contributed to the characterisa-
tion of the detention as disproportionate.'®
Similarly, non-nationals cannot be deprived
of their rights to challenge their detention
before civil courts, irrespective of the legisla-
tion purporting to deny them this right and/
or their location outside the physical terri-
tory of the state.!® The Inter-American Court
of Human Rights has also confirmed that
even in times of emergency, the rule against
non-discrimination applies in the context of
habeas corpus guarantees.?’

The United Nations Human Rights Commit-
tee has stated that the “general rule of [inter-
national human rights law] is that each one
of the rights (...) must be guaranteed with-
out discrimination between aliens and citi-
zens”,?! and it also confirms that such rights
“apply to everyone, irrespective of reciproc-
ity, and irrespective of his or her nationality
or statelessness”.??

The freedom of movement provisions con-
tained in the 1951 Convention relating to the
Status of Refugees (1951 Convention) must
also be applied in a non-discriminatory man-
ner.2 Detention policies may be discrimina-
tory in purpose or effect.

States that impose detention on persons of
a “particular nationality” may also be liable
to charges of racial discrimination, includ-
ing under the International Convention on

the Elimination of All Forms of Racial Dis-
crimination 1965 (ICERD).?* Discrimination
under the ICERD includes direct as well as
indirect discrimination.?® If a particular
measure applies disproportionately to a
particular ethnic, racial or religious group,
for example, without a reasonable and ob-
jective justification, the measure would be
discriminatory under the ICERD.2® Where
the effects are discriminatory, the question
of intent is no longer relevant to interna-
tional law on discrimination.?’” Questions
could also be raised around the legality of
detention for the purposes of “fast-track
procedures” used to determine the cases of
individuals from so-called “safe countries of
origin”, as these accelerated procedures ap-
ply to persons from particular countries or
regions and thus may discriminate against
particular nationalities. At a minimum, an
individual has the right to challenge his
or her detention on such grounds; and the
state must show that there was an objective
and reasonable basis for distinguishing be-
tween nationals and non-nationals in this
regard.”® The Committee on the Elimination
of Racial Discrimination has called in par-
ticular for states to respect the security of
non-citizens, in particular in the context of
arbitrary detention, and to ensure that con-
ditions in centres for refugees and asylum-
seekers meet international standards.?’

A decision to detain “actuated by bad faith
or an improper purpose” may also render
the detention arbitrary.®® Discrimination
against a particular group, for example,
would be an improper purpose. Using de-
tention to deter irregular migration in gen-
eral may amount to an improper purpose,
as it is not tailored to an individual case. It
may also amount to collective punishment.*
Furthermore, being stateless cannot be a
bar to release, and using the lack of any na-

119

The Equal Rights Review, Vol. Seven (2011)



120

tionality as an automatic ground for deten-
tion would run afoul of non-discrimination
principles.®?

3. Australia and Hong Kong: Government-
funded Community-based Supervision

3.1 Impetus to Act and Legal Frameworks

Both Australia and Hong Kong operate com-
munity release schemes, with varying restric-
tions that can be imposed on release - such as
reporting requirements, payment of a bond,
or designated residence - but ultimately in-
dividuals and their families are released into
the community. Hong Kong was forced to re-
lease many immigration detainees owing to
successful litigation that showed that it did
not have an adequate detention policy,in par-
ticular because it failed to provide guidance
to decision-makers and immigration officials
on how to assess whether someone should
be subject to detention. Several cases found a
violation of Article 5 of the Hong Kong Bill of
Rights, which mandates legal certainty and
accessibility in connection with detention. A
violation of both these legal principles was
found because there was no policy statement
setting out how the power of detention was
to be exercised.** Despite the Hong Kong gov-
ernment subsequently adopting policy docu-
ments as directed by the courts, a later case
found that these were also inadequate.®*

It is the author’s view that its current policy
is also challengeable,®® albeit an improve-
ment on previous versions. The Hong Kong
government has produced a list of factors to
consider in decisions to detain or release an
individual. As it contains 15 reasons “for de-
tention” and only six “against detention”, it
could be argued that the policy amounts to
a presumption in favour of detention, which
would be unlawful, and is not a balancing
test at all.3¢ Under this new policy, however,
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the majority of asylum-seekers and torture
claimants have been and are released from
detention; and while there is no set maxi-
mum limit in detention, the average length
appears to be around 14 days.*’

The Australian government did not have the
same legal impetus to act as did the govern-
ment of Hong Kong. Despite a number of in-
ternational decisions castigating Australia’s
detention policy*® Australia’s High Court
decision in Al-Kateb v Godwin found that
the government’s policy of mandatory and
non-reviewable detention was not uncon-
stitutional.?* Nonetheless, in the mid-2000s,
there was growing disapproval among the
Australian public and among some govern-
ment backbenchers that persons were being
held in long-term and indefinite detention,
including those wishing to return to their
countries of origin (such as Al-Kateb) but
who could not do so for reasons beyond their
control or influence. Under the Australian
immigration system, detention of an unlaw-
ful non-citizen is mandatory until the person
obtains a visa (this could be refugee status or
a bridging visa, for example) or is removed.*°
There is thus no consideration of the neces-
sity of detention, or any other factors, in in-
dividual cases. Under this system, the only
possibility of release from immigration de-
tention is to provide a lawful status. This is
achieved through a substantive visa (such as
refugee status) or through a discretionary
“bridging” visa.*! A “bridging” visa is a tem-
porary visa granted at the discretion of the
competent Minister to persons who are in
the process of applying for a substantive visa
or making arrangements to leave Australia.
The Department of Immigration and Citizen-
ship (DIAC) website adds that the visa can be
granted “at other times when the ‘non-citi-
zen’ does not have a visa (for example, when
seeking judicial review) and it is not neces-
sary for the person to be kept in immigration



detention.”*? The visa is granted for a specific
period of time, or until a specified event oc-
curs.®® While on the bridging visa, the person
is entitled to live in the community.

Bridging visas might be considered equiva-
lent to “bail” in other jurisdictions - as vari-
ous conditions on release may be attached.*
However, unlike bail, there is no independ-
ent administrative or judicial process or au-
tomatic right to apply; rather it is entirely
an exercise of executive discretion. It is also
distinct from normal bail in so far as the visa
provides a “lawful status”, albeit temporary;
in many other countries, persons who are
granted bail may still be considered unlaw-
fully in the territory under domestic legal
provisions.” The discretionary nature of
these visas is one of the weakest elements of
the Australian system, and in other jurisdic-
tions, it would be unlikely to survive human
rights scrutiny. Another human rights con-
cern with bridging visas is that they are an
uncertain legal status, which can be revoked
at any time by the competent Minister - and
they can become a prolonged temporary le-
gal status. The average length of time on a
bridging visa between July and December
2008 was 79 days prior to departure from
Australia. However, approximately 40% had
been on the visa for more than two years and
around 20% had been in Australia for more
than five years at the relevant date.*® As yet,
there are no complementary forms of protec-
tion available in Australia, although there is a
draft bill under consideration.*’

At any one time, there are an estimated
56,000 persons on bridging visas,*® the ma-
jority of whom are persons who had en-
tered Australia lawfully on a tourist, student,
temporary visitor or other visa and who
initiated an immigration case while on that
visa.*® That is, the main beneficiaries of this
visa (and associated alternative to detention

programmes) are persons who were already
living in the community and who have “over-
stayed” or otherwise breached a condition of
their visa. Bridging visas may also be granted
to persons in immigration detention, allow-
ing them release into the community. The
latter have typically been granted only to
persons who cannot be removed from Aus-
tralia and not to the wider group of detained
asylum-seekers.

The Australian system is structured in such
a way that it creates a two-tier system of
treatment. Those who enter Australia law-
fully but who later overstay their visa and
subsequently submit an immigration case
are generally not detained, whereas persons
attempting to enter Australia in an unauthor-
ised manner (i.e. irregular boat and air arriv-
als) are routinely detained. It is arguable that
this system of mandatory detention of asy-
lum-seekers arriving in Australia in an un-
authorised manner could constitute indirect
discrimination, as the unauthorised entrants
originate predominantly from a particular
region.*® As at May 2011, 6,730 persons were
being held in immigration detention centres,
the large majority of whom are irregular
maritime or air arrivals (97%).5!

In Hong Kong, in comparison, no legal status
is provided to persons released from immi-
gration detention. Persons remain “pending
deportation”. Like Australia, Hong Kong also
operates a two-tiered system, but its system
is not based on mode of arrival. Rather, as a
non-signatory to the 1951 Convention and
1967 Protocol, Hong Kong has two parallel
protection processes. Persons can apply for
asylum directly to UNHCR, and/or they can
apply to the government not to be returned
owing to a fear of torture. Hong Kong is a
party to the UN Convention against Torture
and is thus responsible for processing the
latter claims.5? It is still uncertain what legal
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status persons obtain after it is found that
they cannot be returned on torture grounds.
At the time of writing, only one torture case
had been decided.>

One of the issues in Hong Kong has been the
slow processing of torture claims. In fact, at
the time of writing, there were 6,600 pend-
ing cases with an estimate of an additional
120 new cases every month in 2010 (this has
been reduced from around 300 per month
in 2009).>* The government has recently es-
tablished what it calls “enhanced adminis-
trative screening”, in which it now operates
a “duty lawyer” service, provides legal aid
to those without means, and has imposed
some procedural regulations.>® Despite this,
it is speculated that even with 300 duty law-
yers, it will take between eight to ten years
to clear the backlog. The duration of asylum
procedures is also lengthy, with the average
processing time ranging from eight to twelve
months,*® while unaccompanied minors may
wait five to six months for a decision.’” The
question of whether Hong Kong has respon-
sibility over asylum-seekers by virtue of
the customary international law principle
of non-refoulement is currently before the
courts.*® No rights to work are granted.

3.2 Operational Context

Both the Australian and Hong Kong alterna-
tive to detention schemes introduce a “case
management model” in which individuals
are given immigration and other advice or di-
rected to various services, and social security
or other subsistence is provided by commu-
nity-based organisations or NGOs directly
funded by the government. In Hong Kong,
the project is run through the International
Social Service (ISS); in Australia, through
the Australian Red Cross (ARC). Under both
schemes, persons are housed in the commu-
nity - using the private sector - rather than
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being housed in government reception cen-
tres. There are some distinctions. The Aus-
tralian programme is focused on vulnerabil-
ity, whereas the Hong Kong project applies
across the board.

The Australian “Asylum Seeker Assistance
Scheme” (ASAP) is targeted at a specific group
of “vulnerable” persons applying for refugee
status in Australia. The scheme provides a
living allowance, basic health care, pharma-
ceutical subsidies, and torture and trauma
counselling. It is not as comprehensive as
the hybrid government-NGO run Community
Assistance Support Programme (CASP) (dis-
cussed briefly next), and it is means-tested.
Ineligible applicants include those who are
not in financial hardship and who are enti-
tled to other government support or in a re-
lationship with a permanent resident (either
spouse, de facto or sponsored fiancé) or who
have been waiting for less than six months
for a primary decision. In other words, this
scheme only starts after a six-month delay
in an initial asylum determination. There
are some exemptions to these criteria, such
as unaccompanied minors, elderly persons,
families with children under 18 years, or per-
sons unable to work owing to disability, ill-
ness or the effects of torture and/or trauma.*
In fact, 95% of the programme’s beneficiaries
have been waiting less than six months for a
decision, but are eligible by virtue of the ex-
emptions.®® The support ceases upon grant of
refugee status, or after 28 days of notification
of refusal of status.®! Extensions are available
for those appealing to the Refugee Review
Tribunal, but the support ceases after a deci-
sion of that body; and no extensions are avail-
able to those seeking judicial review of their
decision, or the favourable exercise of min-
isterial discretion. It is at these latter stages
that charities and other NGOs have stepped
in to fill the gaps in support and to protect
against destitution.®?



Referrals to the programme are made by the
DIAC, from other organisations, or self-refer-
rals (every asylum-seeker is informed of the
programme by letter).®* In the financial year
of 2009-2010, there were 1,797 new cases
entering the programme, and another 1,464
cases that closed during the same period.**

In comparison to Australia, both asylum and
torture claimants in Hong Kong are provided
with a “recognizance” document, which may
be subject to a number of conditions, such as
reporting to the nearestimmigration office or
payment of a bond. The “recognizance” doc-
ument is issued only for six to eight weeks,
on a renewable basis, so there is a need to
report regularly to obtain an extension. Al-
though the Hong Kong government disputes
its responsibility over asylum-seekers, they
are absorbed within the ISS project. These
services include assistance with finding ac-
commodation, the distribution of food and
other material goods, transport costs, and
counselling. The assistance is “in-kind” and
no money is passed over except reimburse-
ment for travel expenses. The ISS supports
around 5,500 clients, and this is arguably the
most expansive A2D programme worldwide.
The ISS is an extremely well-organised NGO,
with staff specialised in the various aspects
of the case files. The ISS, for example: (i) runs
an accommodation and a food department;
(ii) conducts home visits and spot checks;
and, through individual case managers, as-
sesses and determines the needs of each
individual. The ISS aims to operate on the
basis of one caseworker to every 135 clients
(it has a total of 38 caseworkers). At present
however the rate is one caseworker to 200
clients.®® The ISS operates out of three differ-
ent offices (two in Kowloon and one in the
New Territories). Like some of the other case
management models studied (see Toronto
Bail Program below), a contract is signed be-
tween ISS and the individual on their rights

and responsibilities, and the contract is re-
newed every month. Failure to appear for
two food collections will result in the agree-
ment being terminated. Should persons
fail to appear, there is no formal reporting
between ISS and the government, although
monthly statistics would reveal that food or
other collection is down.

In both countries, absconding rates were
said to be negligible (see Table 1). Both im-
plementing organisations indicated that
persons have to keep appearing in order to
receive their weekly allowances or food and
non-food items, and without the right to
work, this is incentive enough. The costs are
also far lower than incarceration costs (see
Table 2).

3.3 Australia’s Hybrid Government-NGO
Alternative

In addition to the specific asylum-seeker
programme outlined above, Australia also
has a hybrid government-NGO alternative for
the broader group of migrants. Sharing the
“vulnerability” basis of the ASAP, the CASP
(formerly Community Care Pilot or CCP) was
set up in 2005 to provide health and wel-
fare support and assistance to persons with
particular needs or complex cases.®® Non-
vulnerable asylum-seekers benefit from the
Community Status Resolution Service, which
is also a case management service but with-
out the additional welfare component. The
rationale behind the CCP pilot was that if
you treat persons fairly, they are more likely
to engage with the immigration process and
the resolution of their cases will be more ef-
ficient.” There are four “guiding principles”
to the various programmes running in Aus-
tralia: (i) fair and reasonable dealings with
clients; (ii) duty of care to individuals; (iii)
informed departmental and client decisions;
and (iv) timely immigration outcomes.®® The
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emphasis of the CASP is on “case manage-
ment”. In this programme, this means the as-
signment of a DIAC “case manager” for each
individual case who is responsible for the
person’s file, including advice and prepara-
tion for all possible immigration outcomes as
well as welfare issues.®® This might include
referral to one of the other three actors in the
programme, namely: (i) the ARC, which has
delegated responsibility for health and wel-
fare; (ii) a legal provider where eligible; and/
or (iii) the International Organization for
Migration (IOM) for counselling on assisted
voluntary return (AVR).

Participation in the programme is based on
eligibility criteria centred around “vulner-
ability”.”® Non-vulnerable persons are eligi-
ble instead for the CASP and the Community
Status Resolution Service, which essentially
provides the case management component
without the welfare support.’! The pro-
gramme also applies to recognised refugees
meeting the criteria to be released from
immigration detention, as a form of tran-
sition support to aid their integration into
the community.”? Importantly, the ARC and
other actors do not have a role in approv-
ing or rejecting cases. The ARC stated that
it does report on persons who consistently
fail to appear, but it does not “chase them”
(that is considered the role for the govern-
ment enforcement agency).”® The pilot op-
erated in Victoria, New South Wales and
Queensland,’* and has now been accepted
as a programme.

Participation in the programme is “volun-
tary”’® The programme consists of an as-
sessment of the individual’s needs and cir-
cumstances, and a tailored level of support,
which might include any or all of the fol-
lowing: (i) help with basic living expenses
and finding suitable accommodation; (ii)
essential healthcare and medical expenses;
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(iii) counselling; and (iv) other assistance to
meet basic health and welfare needs.”®

Between May 2006 and 30 June 2008, the
pilot assisted 746 persons in various ways.
The most common nationalities in the pilot
were Chinese, Sri Lankan, Fijian, Indonesian,
Indian and Lebanese.”” Evidence suggests
that many more persons are in need of this
assistance than are currently eligible under
the programme. In the financial year 2009-
2010, the programme dealt with 184 cases,
of which 102 were closed during the same
reporting period. Of the closed cases, 38%
were granted visas, 8% departed voluntarily
and one client was involuntarily removed.”®

The CASP yielded a 94% compliance rate
over a three-year period.”” For all those
on “bridging visas” of any kind, including
those not being directly assisted by any of
these programmes, the compliance rate was
“about 90 per cent” in 2009-2010.%° In addi-
tion, 67% of those found ineligible for a visa
voluntarily departed Australia without re-
course to detention.®!

According to the International Detention
Coalition (IDC), the two essential ingredi-
ents of the Australian “case management”
programmes are early intervention and indi-
vidual assessment of needs.®? The Australian
government has moved from a “one-size-
fits-all” enforcement model to an “individual
case and risk management model” and the
success is obvious.2? The IDC describes the
“case management model” as follows:

“Case management is a comprehen-
sive and coordinated service delivery ap-
proach widely used in the human services
sector as a way of achieving continuity of
care for clients with varied complex needs. It
ensures that service provision is ‘client’ rath-
er than ‘organization’ driven and involves an



individualized, flexible and strengths-based
model of care. Case managers are often so-
cial workers and welfare professionals, but
are also people who are skilled and experi-
enced in the particular sector where the case
management approach is being used.”®*

It identifies three stages in this process: the
initial needs assessment; the development
of a plan to meet those needs; and continual
monitoring and engagement.®® From the gov-
ernment’s perspective, case management is
a means of managing migration within the
community. It facilitates voluntary returns,
while treating persons with dignity and a
minimum level of assistance and support.
The programme is based on early interven-
tion, and all possible outcomes are on the ta-
ble, not only return, which has been found to
assist with voluntary return. This is not dis-
similar to the Belgium experience described
below. Unfortunately, the Australian alterna-
tives have not been extended systematically
to asylum-seekers who reach Australia by
boat or plane without prior clearance, who
continue to be mandatorily detained. “Com-
munity detention” is being investigated as
a way to release children and families from
detention centres. “Community detention”
is for all intents and purposes an A2D in
practice, even if in law those within the pro-
gramme remain under a detention order. It
is similar in this way to the Belgium “return
houses” as far as they operate in favour of
asylum-seekers arriving at the border, which
is described in the following section.

4. Belgium and Scotland (Glasgow): Gov-
ernment-run Return Models

4.1 Impetus to Act and Legal Frameworks
Both the Belgian and Scottish/Glasgow mod-

els focus on returns, so in this way they are
slightly differently oriented to the Austral-

ian and Hong Kong programmes, which may
include potential returnees but are respec-
tively focused on a range of over-stayers or
mostly focused on asylum (or torture) ap-
plicants. The other main distinction from
Australia and Hong Kong is that the Belgium
and Scottish/Glasgow pilots are run directly
by the government, with individuals being
channelled into normal, albeit enhanced,
government services.

While the majority of asylum applicants
are not detained in the UK, many are de-
tained during the initial stages for identity
or security checks,® or during accelerated
procedures. Until mid-2010, there were an
estimated 2,000 children in detention for
immigration purposes each year.?” Most chil-
dren have now been released from detention
under the Coalition Government’s pledge to
end the detention of children.?® Detention
has also formed a regular part of return op-
erations in the UK®® although a recent study
indicates that the majority of long-term de-
tained immigrants are not deported, thus
raising questions of indefinite and therefore
arbitrary detention.”® According to the UK
Border Agency’s (UKBA) Operational En-
forcement Manual (OEM), there are three “al-
ternatives to detention” in the UK: (i) tempo-
rary admission; (ii) release on restrictions; or
(iii) bail. The distinction between these three
options is that temporary admission and re-
lease on restrictions may be ordered prior to
any detention being imposed, whereas bail is
granted only after one has already been de-
tained.’* The latter is not well utilised. These
are not discussed in this article. The OEM
specifies that A2Ds should be used wher-
ever possible so that detention is used only
as a measure of last resort and, further, that
there should be a presumption in favour of
temporary release.’? Despite this guidance to
the UKBA, the UN Human Rights Committee
has observed that, in practice, A2Ds are ap-
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plied only when detention space is unavaila-
ble, and that detention is frequently used for
mere administrative convenience.”®> Moreo-
ver, there is no statutory limit on periods in
detention in the UK, leading to regular and
costly judicial review of detention.

There have also been a number of projects
piloted in the UK, of which the Glasgow “fam-
ily return project” is but one example.** The
Glasgow project was introduced in June 2009
as an alternative to detention aimed at en-
couraging refused asylum-seekers to return
voluntarily to their countries of origin by
providing “intensive family support focused
on helping families make sense of their stay
in Scotland, confronting issues delaying a re-
turn and building up skills and preparedness
for a voluntary return”’®> The project is for
families only and makes provision for four to
five families to be accommodated at any one
time in self-contained, open flats. The pro-
ject notes that many more families are eligi-
ble than can be accommodated within it. The
central feature of the pilot was described as
“intervention”.?®

The legal framework in Belgium provides
that foreign nationals may be detained when
they are either refused entry or when they
request asylum at the border.”” Also subject
to detention are foreign nationals who: (i)
are staying in the country irregularly; (ii)
pose a threat to public order and security;
(iii) present false information regarding their
situation to the authorities; (iv) have asylum
claims being processed; or (v) who are await-
ing the fulfilment of a removal order and are
considered likely to impede the fulfilment of
that order.”® Asylum-seekers are, in principle,
housed in non-secure reception centres or
provided with private accommodation. How-
ever, asylum-seekers intercepted at Brussels
airport, who are not considered to have for-
mally entered Belgian territory, are system-
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atically detained in “Transit Centre 127” un-
til their claims have been processed.” Faced
with a number of adverse European Court of
Human Rights judgments,'® especially in re-
lation to its detention of children, the Belgian
government sought to introduce an alterna-
tive to detention programme for families.
The programme initially focused on families
in the returns phase, but more recently, it has
been expanded to include Dublin transfers
and families at the border. There remains no
legal interdiction on detention, but rather
the decision rests in the realm of policy. This
has been criticised by activists as being sub-
ject to political will.

4.2 Operational Context

In both Belgium and Glasgow projects, the
programmes are oriented around the idea
that in order to facilitate return you need
to move persons from their existing ac-
commodation to act as a “break” with real-
ity so they can prepare for their return. As
described by a Belgian caseworker, “they
know we are serious about their remov-
al”1%! The Glasgow pilot did not bear this
out. One of the problems identified that po-
tentially undermines the “break with real-
ity” concept in the Glasgow pilot is that the
general community knew the whereabouts
of the return houses as they were located
very close to the social services centre and
to where families had previously resided.
In addition, children remained in the same
schools - and so the “break” with the com-
munity did not operate as intended. In its
first year in operation, not a single family
voluntarily returned and the pilot has since
been closed. Social workers suggest that the
lack of cooperation in returns can be attrib-
uted to the fact that persons feel that they
have not been fairly treated in the asylum
procedure in the first place, and so they are
not ready to cooperate in their return.



Both pilots operate case management ar-
rangements: “coaching” in the Belgian con-
text; and “caseworkers” in the Glasgow pilot.
These are government employees, recruited
from social services in the case of Glasgow,
and from both immigration and social ser-
vices in the case of Belgium. The main aim
of such a separation is to maintain a distinc-
tion between the two entities in the eyes of
the participants. Social workers in Glasgow,
however, felt conflicted about being involved
in the enforcement or reporting arm of im-
migration and believed this clashed with
their “social work” principles.

Freedom of movement is enjoyed in both
locations. Families are free to come and go,
although in Belgium the families are subject
to rules of the houses. They sign a “contrat
de confiance”, and they are supposed to ob-
serve a curfew between 10 p.m. and 8 a.m.,,
although the apartments are not guarded
and there are no morning checks. Both apart-
ments have very small capacity, with just six
flats in one location and three houses in an-
other in Belgium. Belgium has plans for its
expansion however. In Scotland, the pilot has
one house with four apartments.

The Belgian model has a full case manage-
ment system. The “coaches” re-examine each
family’s right to remain in Belgium. The focus
was initially only on return, which made fam-
ilies feel as though they were not being lis-
tened to, and reportedly a higher rate of ab-
sconding occurred. Scotland retains the sin-
gular focus on returns, but so far in its one-
year period, not a single family has returned
voluntarily. The average period of stay in
the Belgian return houses is 21.4 days. This
may increase as more asylum applicants at
the border are moved to the return houses,
although such persons have been processed
more quickly than normal asylum applica-
tions. Families remain “in detention” as a

legal status, but are free to come and go as
they please. In comparison, families in Scot-
land spend up to three months in the houses,
which arguably is too long to suggest any ur-
gency to the process.

Over an almost two-year period (from 1 Oc-
tober 2008 to 2 September 2010), 106 fami-
lies, with 189 minor children, have stayed in
the Belgian family units. Of the 99 families
over the same period who have departed
the units, 46 families have returned to their
countries of origin or been transferred to
a third country (46%);'°* 19 families ab-
sconded (19%); 33 families were released
into the community for various reasons
(33%);' and one child was released to an
open centre for minors.'* The Glasgow pi-
lot has closed since this study was carried
out. An independent report on the future of
the family return project recommended its
closure following the roll out of the UKBA’s
new family returns process.'® The evalua-
tion made the following observations on the
main barriers to return, which this research
also bore out:

= the length of stay of the family in the UK -
some had lived in the UK for many years;

= stories from their home country support-
ing the view that return was not safe;

= families being in a state of denial over
their asylum decision;

= families protecting their children from
worrying about return (and associated lack
of access to children);

= continual legal appeals and representa-
tions; and

= “word of mouth” giving encouragement
not to leave, as there may be the opportunity
of a change in the policy in the future, or of an-
other “legacy” decision (i.e. regularisation).'%

The Glasgow pilot aimed to achieve the dual
purposes of increasing rates of voluntary
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returns while keeping families out of deten-
tion. It achieved the latter, but not the former.

Both the Belgium and Glasgow projects raise
questions about whether the “case manage-
ment” ethos could (and should) be applied
early in the asylum process, rather than at
the tail end of that process. Moreover, they
also question whether guidance on legal stay
and return could not have been carried out
within the community or in their existing ac-
commodation - rather than moving families
temporarily to a separate facility to facilitate
their return. In the later stages of the Glas-
gow pilot, the UKBA began to operate an “out-
reach” service in existing accommodation,
although rates of voluntary return hardly im-
proved - there were no departures, although
there were some agreements to leave.l’ It
could be argued that, at least in the Glasgow
pilot, moving families to different accommo-
dation in the same neighbourhood could be
conceived as an abuse of power. Why not of-
fer a programme similar to Australia or Hong
Kong, which allows most persons to remain
in their existing accommodation while pro-
viding advice and services alongside?

5. Canada’s Toronto Bail Program: Au-
tomatic Bail Hearings and Government-
funded Bail System

5.1 Legal Framework

In Canada, there is a right to automatic and
periodic review of immigration detention
under the Immigration and Refugee Protec-
tion Act (IRPA), which permits release with
or without conditions.!°® Canada operates a
regular bail system, which is supplemented
by a government-funded professional bail
programme (the Toronto Bail Program or
TBP). The TBP has been in operation since
1996. Immigration detention - in either a
correctional facility or an immigration hold-
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ing centre - is permitted in Canada if “they
[the individual] pose a danger to the public, if
their identity is in question or if there is rea-
son to believe they will not appear for immi-
gration proceedings”!% Immigration officials
are required to review the reasons for deten-
tion and have the power to order release
with or without conditions within the first 48
hours. Automatic and periodic reviews of de-
tention also occur after 48 hours or without
delay thereafter and then again after seven
days, and then every 30 days.!'? This is per-
haps the most compatible with human rights
guarantees of any of the systems examined.
For example, Australia does not permit bail,
whereas the UK does not operate automatic
bail although they did consider it at one time.
Detention reviews are conducted by a mem-
ber of the Immigration Division of the Immi-
gration and Refugee Board (IRB).*! Judicial
review is also available. The Canadian Bor-
der Services Agency (CBSA) represents the
government in the detention reviews and ad-
missibility hearings, while the detainee has
the right to legal counsel and legal aid, sub-
ject to a means and merits test. The aim of
the system is to release persons from deten-
tion as soon as possible if there is no neces-
sity to detain them, and where other condi-
tions could satisfy the authorities to ensure
appearance. In many ways, Canada operates
a presumption against detention.

The CBSA indicates that 90 to 95% of asy-
lum applicants are released into the commu-
nity.12 The 2002 Immigration and Refugee
Protection Regulations stipulate explicitly
that “alternatives to detention” must be ex-
plored. The Canadian Supreme Court has also
held that the “availability, effectiveness and
appropriateness of alternatives to detention
must be considered”.}'®* The same regulations
apply to asylum-seekers as well as those fac-
ing removal. Conditions of release may in-
clude depositing a sum of money (a usual



minimum amount is $2,000 CAD with regu-
lar amounts being $5,000 CAD) or signing an
agreement guaranteeing a specified amount
(a guarantee of compliance), together with
or separately from other “performance” con-
ditions, such as reporting, registering one’s
address, appearance at immigration proce-
dures, etc. A third party is able to post bail in
these circumstances.

5.2 Operational Context

The Canadian immigration bail system is
supplemented by the TBP, which aims to
eliminate the “financial discrimination” in-
herent in the immigration bail system,!'!*
which is particularly likely to disadvantage
asylum-seekers or other migrants who have
no or limited resources and/or community
or family ties. It is described by its director
as “professional bail” in contrast to the more
ad hoc community models in which diaspora
groups or community organisations post bail
or offer their names as guarantors for partic-
ular individuals (discussed below). The TBP
operates differently to normal bond/bail sys-
tems in so far as no money is paid over to the
authorities to secure the release of any mi-
grants from detention under the programme,
and no guarantee is signed.!'> Instead, the
TBP, under a separate agreement with the
CBSA, acts as the bondsperson for particular
individuals who could not otherwise be re-
leased (at least in theory). The TBP accepts
both asylum applicants as well as persons
pending deportation. The TBP conducts an
intensive selection interview with the indi-
viduals concerned to assess their suitability
for supervision. The cooperation agreement
between TBP and the CBSA means that, un-
like normal bail proceedings, the CBSA relies
on the judgment of the TBP in selecting its
clients, and the system becomes streamlined
as there is rarely an objection raised to their
release of particular individuals by the gov-

ernment. The individual and/or family are
then released to the “supervision” of TBP on
particular conditions (described below).

5.3 Compliance Rates

The TBP has achieved considerable success
in terms of its compliance rates. In the finan-
cial year 2009-2010, of the 250 to 275 clients
released to the TBP, only 3.65% absconded,
which equals 12 “lost” clients. The so-called
“lost client” ratio has even improved over
recent years.!'® There is minimal distinction
between the “lost client” ratio of asylum ap-
plicants versus persons pending removal.'’’
Many of these persons have been previously
convicted of criminal offences, and hence
would appear to be in the basket of hard cas-
es, yet it is still possible to achieve very high
compliance rates.

5.4 Essential Ingredients

According to the programme’s director, a
number of fundamental ingredients are the
basis for the success of the programme.!'8
The first is the concept of “voluntary com-
pliance”, in which persons “agree” to be su-
pervised by TBP* This is not dissimilar to
the concepts employed in the Australian and
Hong Kong programmes. This is held to cre-
ate a sense of dignity and responsibility in
the individuals released to the programme,
of which one part is the signing of an agree-
ment between the individual and TBP on the
duties of each party. Like the “contrat de con-
fiance” in Belgium, the TBP contract notifies
the individual that should they fail to appear
for any appointments or otherwise breach
the terms of the agreement, they will be re-
ported to the CBSA (who will then issue a
Canada-wide arrest warrant).!?° This is one
of the points of difference between the TBP
and some other non-government-run ser-
vices. NGOs in Australia, for example, did not

129

The Equal Rights Review, Vol. Seven (2011)



130

see a problem with reporting on non-compli-
ant migrants, whereas one of the reasons the
TBP has not been able to expand in Canada
and operate, for example, in other provinces,
is because Canadian NGOs do not want to be
part of or be seen to be associated with the
enforcement arm of the government. The
TBP, for their part of the contract, agrees to
provide information and advice relating to a
range of services.

The second fundamental ingredient is the
aspect of “community supervision”, which
TBP believes makes compliance more likely
because asylum-seekers and others benefit
from their engagement with the programme.
That is, there is an incentive to comply. Indi-
viduals released to TBP are provided with
assistance and advice on how to navigate
the Canadian asylum, immigration and social
services systems. The TBP assists individu-
als to find housing, and to access healthcare,
social welfare, and work (where permitted),
or to file necessary paperwork, including ap-
plications for asylum and work permits.

Persons released to TBP are initially re-
quired to report twice weekly to the offices
of TBP in downtown Toronto. Reporting
requirements are softened as trust devel-
ops between the two parties and there are
no reporting lapses. Phone reporting can
be later instituted, rather than reporting in
person. The TBP requires proof that an indi-
vidual has participated in any assigned pro-
grammes, such as receipts from English lan-
guage courses, or pay stubs if working, or
agreement to a treatment plan, if required,
etc. Clients are also required to reside at an
address approved by TBP, and must inform
TBP if they change address. TBP assists
with the finding of accommodation, often
in conjunction with local shelters, and con-
ducts spot checks. Furthermore, individuals
must be doing “something productive” that
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is permitted under the IRPA (e.g. some are
not permitted to work). There is also a re-
quirement that they cooperate with the TBP
and with any immigration procedures, in-
cluding, for example, the attainment of doc-
uments to facilitate their removal. Failure to
report or otherwise comply with conditions
of release will lead to TBP informing the au-
thorities, which in turn sets in enforcement
action.

5.5 Concerns

Despite its high rates of release and compli-
ance with release conditions, the TBP still
faces a number of complaints. First, some
NGO advocates complain that the TBP and
the CBSA are too closely associated, with
the TBP being “too selective” in its clients,
thereby leaving a tranche of persons who
cannot be released but for whom the pro-
gramme was intended. One NGO described
the vetting system of the TBP to be “akin
to immigration interrogation” and thus,
it was asserted, it has not expanded the
pool of persons released to it. A second
criticism is that many persons released to
TBP ought to have been released on mini-
mal conditions, and that the IRB relies on
it too heavily (that is, it is over-used). For
example, around 99% of TBP requests for
release to their care were granted.'?! A fi-
nal concern is the length of the selection or
vetting process. The vetting process takes
around one month, and can last longer. One
reason for the delay is because the director
of TBP personally vets every application.!??
Nonetheless, the TBP’s response is that
they sometimes delay their involvement in
an individual case in order to ensure that
they accept only those cases that have not
been released on their own recognisance or
under conditions that they can fulfil them-
selves. Getting the balance right seems to
be one of the challenges of this process.



Other NGO advocates called for the pro-
gramme to be replicated in the rest of Cana-
da (currently it only operates in Toronto!%);
and there was criticism that the numbers re-
leased to the programme remain too small. In
financial year 2009-2010, 250 to 275 people
were released to TBP, of which 113 (or 37%)
were “new” releases (of which 42 were in the
refugee category, and the remainder were
existing cases). TBP received a total num-
ber of 412 requests over the same period,
which amounts to 67% of requests to TBP
which are accepted as clients (33% are not
accepted). In comparison, Ontario detains an
average of 377 new individuals per month
(average per year is approximately 4,524).12*
While some referrals to the TBP derive from
lawyers or refugee and immigrant communi-
ties, the majority come directly from CBSA.

Essentially, the TBP acts as the bondsperson
for individuals and families who do not oth-
erwise have sufficient resources, or family
or other ties, to put up bail. It is therefore an
A2D, but it can also act as an alternative to
traditional forms of release where, for exam-
ple, the authorities rely on it too heavily or if
the IRB sees it as a precondition to release.
The TBP states that it does not accept cases,
for example, where the individual cannot
be removed (e.g. Cubans) as these persons
should be released on minimal conditions.
The TBP indicates that it does accept, on the
other hand, high flight risk and criminality-
related clients.!?

5.6 Other Forms of Bail

There are other groups in Canada that per-
form a similar function to the TBP, although
they are not government-funded. Many com-
munity groups and shelters will put for-
ward their address or name as the relevant
bondsperson/surety/guarantor in order to
facilitate the release of an individual or fam-

ily. These might include diaspora groups or
registered NGOs or other charities. There ap-
pears to be no distinction in the absconding
rates between release to these groups and
the more formal TBP!?¢ although this is dis-
puted by the TBP as it is the only programme
that monitors clients until departure. Im-
migration lawyers mentioned some unease
with bail release to individuals from dias-
pora groups who put their names forward to
act as bondspersons, but where there are no
pre-existing or real links. As this side of the
bail system is unregulated and unmonitored,
it can lead to exploitation and abuse of those
released to the care of individuals or groups.
Cases were reported in which migrants were
being forced to pay over their social welfare
cheques to the bondsperson and others were
found to be living in poor, squalid and over-
crowded conditions. In other words, the sys-
tem can operate as a repayment system, even
verging on extortion in individual cases, with
some individual bondspersons having five
or more “clients”. Other cases had surfaced
of women being sexually and physically as-
saulted, or forced into prostitution, by their
bondspersons. Lawyers indicated that in
these circumstances, clients were reluctant
to report the exploitation or abuse because
in doing so, they risked being returned to de-
tention. However, arguably these cases would
be suitable to be transferred to supervision
via TBP. Ironically, there is no automatic or
systematic right to challenge the conditions
of one’s release in Canada. This highlights
further reasons why a managed bond system
has its merits, especially for those who have
no “real” connections to the community.'?’

6. Review of Findings

The research found a number of good alter-
native to detention programmes, which have
reduced the need for detention and have
treated persons humanely throughout asy-
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lum and other immigration processes. The
examples largely achieved an over 90% com-

Table 1: Compliance rates

pliance or cooperation rate, which is signifi-
cant. None fell below 80% in this regard.

Country/Programme &%rggrlz?;ﬁ ?z;tes (%)% Absconding rates (%)
Australia ASAP (asylum-seekers) | 99 Negligible

Australia CASP (mixed'®) 94 6

Belgium (mixed) 80 20

Hong Kong (mixed) 97 3

Toronto Bail Program (mixed) 96.35 3.65

Scotland (Glasgow) 84 1610

The study also bore out some evidence, al-
beit still small and somewhat piecemeal, that
failed asylum-seekers and other migrants
are more likely to opt for voluntary return
within A2D processes than outside them.
Treatment within asylum and other legal
procedures seems to be one of the biggest
factors contributing to positive engagement
with the system. Where individuals are dis-
gruntled with the system, or feel they have
been dealt with unfairly, as in the Glasgow
pilot, their ability to cooperate with the same
system towards the end of the process and
to make decisions about return is less likely.
Five common factors can be distilled from
the research, which should be used to guide
the design and implementation of A2D pro-
grammes:

= the treatment of refugees, asylum-seek-
ers, stateless persons and other migrants

The Equal Rights Review, Vol. Seven (2011)

with dignity, humanity and respect through-
out the relevant immigration procedure;

= the provision of clear and concise infor-
mation about rights and duties and conse-
quences of non-compliance with any condi-
tions;

= referral to legal advice, including advice
on all legal avenues to stay, especially at an
early state in the relevant procedure;

= access to adequate material support, ac-
commodation and other reception condi-
tions; and

* individualised “coaching” or case manage-
ment services.

A second observable factor is that of cost.
It is a simple one: detention costs consid-
erably more than most A2Ds (see Table 2).
More research is needed into this area,
not least on how to quantify the long-term
consequences of detention and the long-



term advantages of alternatives. Financial
savings may not however be a sufficient
motivator where political and/or elector-
al considerations override them; but they

Table 2: Crude cost comparisons
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do provide at least one incentive to con-
sider alternative options and have become
more attractive in the current economic
environment.

. Saving per
Detention per A2D per person per

Country/programme person per day!™ day gg;son per
$339 AUD
(US $364);1 i%\geen $333

. 7 AUD** (US $7.5) -

Australia s 135 $7.5) (US $358) and
$124 AUD (US $133) | $39 AUD™ (US $42) | 117 AUD
for “community (US $126)
detention”

Belgium Not available Not available Not available

Canada: Toronto Bail
Program

$179 CAD (US $189)

$10-12 CAD
(US $10.6-2.7)

$167 CAD
(US $176)

Hong Kong

$108 HKD (US $13.9)

Not available

Not available

Scotland/Glasgow pilot

£130 GBP** (US $210)

£3.29 GBP** (US$5.3)

In relation to case management specifically,
it is recommended that:

= case management should be introduced
from the very start of an asylum procedure,
and should include referrals to adequate le-
gal advice, social and health services, and
other needed services;

= it should be tailored to each individual
based on three stages: (i) needs assessment;
(ii) planning; and (iii) delivery;

= if desirable, contracts can be entered into
between the individual and the delivery or-

ganisation or case managers to ensure that
both parties are aware of their rights and re-
sponsibilities, and any consequences of non-
compliance;

= as far as possible, principles of “voluntary
engagement” should be promoted;

= participants may need to be carefully se-
lected, especially in the returns phase and
there is therefore a need for good screening
tools (e.g. are the persons willing to engage
with the process and to cooperate - if not,
why not?);

= safeguards need to be in place in law and
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in practice to ensure that alternatives to de-
tention do not become alternative forms of
detention or alternatives to release;

= subject to the particular partner agree-
ment, any official immigration reporting
requirements that lead to sanctions and en-
forcement should be separated from the case
management and service delivery compo-
nent of the programme in order to build trust
and improve cooperation in the process;

= the selection and referral of persons to the
alternatives should be done by immigration
officials and not by the service delivery or-
ganisation (although an exception might be
the TBP which carries out its own screen-
ing);

= individuals should be informed about the
full range of legal options to stay as well as
the consequences of non-compliance with
stay permits;

= the risks of A2Ds, such as risks of exploi-
tation or other abuse, need to be acknowl-
edged and addressed;

= contracts with delivery organisations that
incentivise more restrictive measures than
necessary need to be avoided;'*” and

= the primary and secondary purposes for
an A2D need to be acknowledged (e.g. return
versus liberty), which may have an effect on
whether it is perceived as being a success
and its longer-term survival.!*®

7. Conclusion

The research presented in this article is only
a partial picture. The way the various alter-
natives described herein are implemented is
far more complex and nuanced than I have
been able to indicate. More particularly, most
countries studied are Janus-faced - while
they explore non-custodial A2Ds, many have
harsh detention policies and laws or are in-
creasing rates of detention elsewhere or for
particular groups. The political context also
varies, and growing xenophobia and rac-
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ism in some countries prevents open and
frank dialogue on these issues and frames
the detention debate around unproven as-
sumptions. Nonetheless, a key problem for
research in this area is how to explain why
particular models work and what it actually
means to say that a programme “works”. This
study only examined the workability from
the state perspective, with a particular fo-
cus on compliance rates and costs. Nonethe-
less, against these indicators, there is ample
evidence to show that programmes can work
and that they can meet governmental objec-
tives while respecting the rights and dignity
of asylum-seekers and other migrants.

The models studied share an element of case
management or supervision - including a
good information flow to individuals about
their rights and responsibilities and engage-
ment with them as human beings with auton-
omy, and not as passive victims of the system.
The exception appears to be Scotland, where
disgruntlement with the asylum system was
said to create resistance and hostility in the
returns process. Good separation between the
service arms and the enforcement arms was
praised in some, while being less relevant in
others. This appeared to depend on the gov-
erning ideologies of the engaged non-govern-
mental partners. Some of the systems were
tailored to families, while others engaged the
full spectrum of individuals, yet differences in
results between the two groups were not evi-
dent. There was also no discernible distinc-
tion between types of migrants.

Further research in this area is to be encour-
aged. Specifically, the research presented in
this article did not conduct interviews with
beneficiaries of the particular schemes. The
study cannot therefore speak for the partici-
pants as to why they complied or what moti-
vated them to cooperate or not, or what they
found to be particularly beneficial. Had such



interviews been possible, it would certainly
have added an important dimension to the
research.

While it is clear that states have the right to
control the entry or stay of persons on their
territories, there are limits to its discretion in
this regard - not least the right to liberty and
security of person which applies regardless
of immigration or other status, or in other
words, on the basis of non-discrimination
principles; the right to seek and enjoy asy-
lum from persecution, which makes the ir-
regular entry to the territory for such per-

sons not an unlawful act; and the obligation
on states to consider less intrusive means of
achieving the same objectives to meet pro-
portionality requirements of detention. In
other words, alternatives to detention, in-
cluding no detention at all or release without
conditions, should become measures of first
resort. While the legal basis for implement-
ing non-custodial alternatives to detention
is clear, the empirical evidence is beginning
to look convincing too. The political question
for states remains however - whether they
wish to regulate migration in a humane way,
or otherwise.
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cases.

130 This represents 4 families out of 25 entering the project. (See above, note 105, p. 22.)

131 Costs may vary depending on the number of detainees, as specially built immigration facilities bear a cost re-
gardless of number of detainees.

132 Figures for financial year 2005-2006. (See above, note 26, The Parliament of the Commonwealth of Australia,
Para 4.99.)
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include the accommodation costs, which were not available. The evaluation of the pilot indicated that the accom-
modation costs were absorbed as those participating in the community would have had these costs met whether
they were in the pilot or not. (See above, note 105, pp. 23-24.) The costs per person per day were calculated as:
£120,000 (total cost) divided by 365 days divided by 25 families divided by 4 (average family size).

137 For example, the USA government's contract with Behaviour Inc. included payments for how many ankle brace-
lets were employed and thus was seen as encouraging the unnecessary tagging of many persons. (Interview with
USA NGOs, July 2010.)

138 For example, the Scotland pilot is primarily about facilitating voluntary return, rather than necessarily keeping
persons out of detention, although this is a secondary outcome/objective.
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"2 very much hope that as a
result of our legal challenge, the
situation facing trans-women

in /Nalaysia will change. ) am
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Testimony of Four Transgender
Women

—y,
*& )’ The Mak Nyahs of Malaysia:

Mak nyah is the name given to
male-to-female transgender
women in Malaysia. It derives
from mak, meaning “mother”.!
The term arose in the late
1980s, as an attempt by male-
to-female transgender women
to distinguish themselves from
other minorities. As Khartini
Slamah explains, this arose:

“[Flirst, [as] a desire
to differentiate ourselves from
gay men, transvestites, cross
dressers, drag queens, and
other ‘sexual minorities’ with
whom all those who are not
heterosexual are automati-
cally lumped, and second, because we also wanted to define ourselves from a vantage
point of dignity rather than from the position of derogation in which Malaysian society
had located us”.?

Slamah goes onto explain that in order to be identified as a mak nyah, an individual
does not need to have undergone gender reassignment surgery:

“[M]ak Nyahs define themselves in various ways along the continuums of gen-
der and sexuality: as men who look like women and are soft and feminine, as the third
gender, as men who dress up as women, as men who like to do women’s work, as men
who like me, etc.”?

The mak nyah community in Malaysia faces many forms of discrimination in all areas
of life, including employment, housing and health care.* In 2010, both the UK and Aus-
tralia recognised Malaysian transgender asylum-seekers as refugees, in response to
the persecution and discrimination which they face in their country of origin.’ Malay-
sian law contains several provisions which are used to discriminate against individu-
als of the mak nyah community. In 1983, the Malaysian Conference of Rulers issued a
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fatwa which prohibited sex-reassignment surgery, except for intersex people, on the

basis that such surgery was against Islamic religion. Whilst sex-reassignment surgery

remains legal for non-Muslims, the Malaysian courts have sent ambiguous messages as

to whether an individual who has undergone such a procedure is entitled to have their

acquired gender officially recognised through an amendment to their identity card (or
My Kad). In the Wong'’s case,®
the judge of the High Court
of Ipoh upheld the refusal of
the national Registration De-
partment to amend or correct
the Birth Certificate and Na-
tional Registration Identity
Card of the claimant who was
a transsexual man. However,
in J.G.’s case,” a judge of the
High Court of Kuala Lumpur,
in dealing with very similar
facts to those in the Wong’s
case, decided that the claim-
ant’s identity card should be
amended to acknowledge her
acquired gender.

On 27 June 2011, ERT met

with four mak nyahs in Ser-
emban, Malaysia, to discuss their experiences of discrimination. As part of its EU-
funded project in Malaysia, entitled “Empowering Civil Society to Combat Discrimi-
nation through Collective Advocacy and Litigation”, ERT has been made aware of the
discrimination faced by the Malaysian mak nyah community. ERT is currently provid-
ing international and comparative law research in support of a judicial review case
in which four mak nyahs are challenging the constitutionality of the Syariah (Shari’a)
law prohibition on cross-dressing. The claimants agreed to talk with ERT about their
experiences of discrimination, particularly at the hands of the Malaysian religious au-
thorities, and the testimony set out below is a record of the conversation.

For the individuals whose testimony is presented below, the most significant dis-
crimination issue arises from the fact that most mak nyahs are Malay Muslims, and
are therefore subject to the provisions of the Syariah criminal legislation. Syariah law
is enacted at the state and not the federal level, and most of the state criminal law
enactments contain a prohibition of “cross-dressing”. For example, Section 28 of the
Syariah Criminal Offences (Federal Territories) Act 1997 prohibits any male person
from wearing a woman’s attire in a public place and posing as a woman for immoral
purposes. Such provisions have been used by the Malaysian religious authorities (the
Jabatan Hal Ehwal Agama Islam Negeri Sembilan) to oppress the mak nyah community,
through the use of raids, interrogation, violence and detention.




ERT is currently providing support to the lawyers representing the interviewees in
their judicial review claim. The claim is founded on the argument that Section 66 of
the Syariah Criminal (Negeri Sembilan) Enactment 1992 (Enactment 4 of 1992) (Sec-
tion 66), which criminalises any male person who “wears women'’s attire” or “poses as
a woman’, is inconsistent with various fundamental liberties guaranteed by the Fed-
eral Constitution of Malaysia, including: (i) Article 5(1) which protects the right to live
with dignity, the right to work and livelihood and the right to privacy; (ii) 8(1) which
guarantees the right to equal protection of the law; (iii) Article 8(2) which prohibits
discrimination on a number of grounds, including “gender”; (iv) Article 9(2) which
protects the right to freedom of movement; and (v) Article 10(1)(a) which protects the
right to freedom of expression.

All four of the claimants are mak nyahs, who have each been arrested, detained and
charged for offences under Section 66. Due to concerns for their safety, they have as-
sumed alternative names.

Kay: [ am a 27 year old Malay Muslim. [ was
born in Pahang and moved to Seremban
about eight years ago. When I was about 10
years old, I began to feel confused about my
identity. I began to dress as a woman whilst
I was at high school, when I was probably
about 15 years old. I also started to take
hormone pills at that same time. [ would use
my pocket money to buy birth control pills
from the pharmacy, or otherwise I would
ask my mother for her pills. My family had
no problem with the decisions I made be-
cause they understood me. I currently work
in various jobs. I work as an administrative
assistant in a Chinese herbal tea shop. I also
assist my friend in her bridal make-up shop
and [ work as a part-time model. I also work
as a sex worker in Seremban when I need
extra money.

Zura: [ am a 24 year old Malay Muslim. [ was
born in Kelantan, but I moved to Seremban
ten years ago. I moved to Seremban when I
was only 14 years old because I had been or-
phaned when I was seven, and I was forced
to remove myself from my remaining family
seven years later because no-one accepted
me. From the age of 12, I realised that I liked
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to wear female clothes and to do the jobs
which are traditionally done by women, like
cooking and cleaning, and I enjoyed wearing
make-up. I had been living with my foster fa-
ther and my brother in Terengganu but this
was no longer possible for me. [ came to Ser-
emban because this is where my mother was
from, and I therefore felt a connection to this
place. [ wanted to start a new life here.

[ felt responsible for providing financial sup-
port to my foster father and my younger
brother, so I needed to earn money as soon
as possible. My family was so poor, and my
foster father was also sick and in need of
medication which we were struggling to af-
ford, so I was forced to finish school and start
work. I tried working in other jobs first, but I
faced too many problems. For example, when
I worked in a restaurant, they told me that
with a face like mine, I could only work at
the back of the restaurant and only deserved
five ringgit a day whilst the other workers
were earning 50 ringgit a day. I did not want
to continue living with this injustice so I de-
cided it would be better for me to be a sex
worker, and I have remained in that work
since [ was 15 years old.

Linda: Iam a 25 year old Malay Muslim. I was
born in Ipoh but I have lived in Seremban for
the last seven years. Since [ was 16 years old,
| started to identify as a woman. I started
to take hormones which I bought from the
pharmacy. My siblings had no problem with
me dressing as a woman, but my father did
not like it. He used to scold me and beat me,
so [ was forced to run away on two occasions
to the house of a friend. After I completed my
high school education, I moved to Seremban
in order to study architecture at the college
here.

Fifi: [ am a 25 year old Malay Muslim. I was
born in Seremban and I have been working

as a sex worker for two years. | have been
dressing as a woman, and taking hormones,
for only three years. [ have known that [ was
different since [ was 13 or 14, and I have al-
ways been sexually attracted to men, but I
did not start to identify as a woman until I
was 22. [ became a sex worker because I am
not from a very well-off family, and I am able
to make good and easy money in this job.

Kay: [ have faced many problems as a result
of being a transgender woman. [ have found
it very difficult to get jobs since I started to
wear trans clothing because people have
very negative perceptions. I once applied for
ajob in a factory in Sunway City which is not
far from Kuala Lumpur. [ attended an inter-
view for a job as an Operator, but they never
called me back and [ am sure it was because
of who I was. I know this because of the way
they looked at me during the interview. I
have also found it very difficult to find places
to rent. When I first arrived in Seremban, I
was urgently looking for a house. I picked up
a flier advertising accommodation for rent. I
contacted the person, but when we met up,
he told me that he could not rent the place to
me because he had decided to sell the house
instead. I know that this was not true, as two
months later I found out that someone else
was renting the place. This same experience
has happened to me many times. Eventually
[ was able to find someone who did under-
stand me. She is happy for me to rent her
property as long as [ pay the rent on time.

[ also experienced problems in the hospital in
Seremban. [ was there recently, and although
[ am a trans-woman, [ was put into a male
ward. [ was unconscious for five days after
a car accident in which [ hurt my head very
badly. When I woke up, [ was surrounded by
men, and [ freaked out. Eventually, the doc-
tor agreed to put me in a different room so
that [ had a room to myself, but I should have




been there from the beginning of my stay. I
also found that many of the hospital work-
ers shouted “pondan” at me, which is a very
disrespectful name used interchangeably for
homosexuals and transgender people.

Women like me regularly face trouble from
other people in the community. I often meet
people who are not happy with the way that
[ live, and they choose to pick a fight with me.
[ have been in fist fights with people who try
to cause trouble for me. Often it is women
who are the worst in this respect.

Linda: I found it incredibly difficult to study
at college as a trans-woman. Firstly, I had no
other trans-women friends on the campus.
Secondly, I was forced to share a room (as
were all of the other students) with a mem-
ber of the same sex as me. Because my iden-
tify card says that [ am male, [ was made to
share a room with a guy. | asked the Principal
of the college if he could make an exception
for me. I felt that they should demonstrate
some flexibility in my situation. I should have
been allowed either to share a room with
other female friends, or to rent accommo-
dation outside of the campus. As the college
rules did not permit students to rent else-
where, I was forced to stay on campus. [ also
found the studying very difficult as there was
a tendency to separate the college classes ac-
cording to gender. This did not work out at
all for me, and I found being forced to study
alongside only men very uncomfortable. I
also faced dilemmas every day, such as which
toilet I should use on campus. Eventually, the
campus environment became so uncomfort-
able for me that [ was no longer able to con-
tinue with my studies. I had completed two
years of the three year course, but I could not
face it any more.

Very soon after I left college, | met new trans-
friends, and became a sex worker. I have

been doing that work for four or five years
now. | was very much influenced by the
choices which my trans friends had made.
If you look around other places of employ-
ment, like shops or restaurants, you do not
see any trans-women working there. Being
a sex worker is the only job which gives me
freedom - [ am able to wear what I like and
I can do what I like. Apart from when the
representatives of the Religious Department
cause problems for me.

Fifi: | am treated very differently during the
day time to how I am treated at night. During
the day, people make fun of me. People talk
down to me and ridicule me. They just do not
understand what it is like to be a trans-wom-
an. They do not understand it at all. My fam-
ily seems to accept me dressing as a woman,
butif they knew the line of work I am in, they
would probably kill me.

Kay: The biggest challenge which we face is
from the religious authorities in Malaysia.
They arrested me once. On that particular
night, I was not working, so I went to my
friend’s bridal boutique. I was just sitting on
the steps outside, waiting for my friend to
come with me to get some food. A group of
guys on motorbikes suddenly appeared and
took me by surprise. They came up to me and
grabbed me - I thought they were robbers
trying to steal from me, so I tried to shut the
outside gate of the shop. They stopped me,
and pushed me against the wall. [ asked why
they were doing this, and what was happen-
ing to me. [ asked them who they were and
what they wanted, but they just told me to be
quiet. They started to grope me, and I tried
to push them away but I did not manage be-
cause they were too big. I looked across the
road and saw another friend of mine being
beaten up by some other guys. At that point,
the men holding me identified themselves as
representatives of the Religious Department.




I was then told that I must wait for a van to
arrive. While I was waiting, they continued
to beat up my friend. It was very bad - [ saw
it all. While [ was sitting waiting for the van,
one of the men sat next to me and started to
grope me once again. The van finally arrived
and took me to the Religious Department in
Seremban. When we got there, [ was put in a
room, and they told me to take off my clothes
which they wanted as “evidence”. I did not
want to do this because [ had nothing else
to wear. Other staff from the Religious De-
partment kept coming into the room. They
touched my face and commented on my
breasts. Eventually I was given the opportu-
nity to telephone a friend to come and offer
bail for me. She arrived with a spare set of
clothes for me to change into. My friend gave
a verbal assurance for me, and I was then al-
lowed to leave.

Zura: Last year, [ was arrested on four sepa-
rate occasions by representatives from the
Religious Department. On the first occasion,
[ was not working, but [ was in AST, the area
where we usually work. [ was just hanging
around, wearing a nightgown. I was picked
up by the religious officers who charged me
for wearing a nightgown. Apparently, as no
man in their right mind would wear a night-
gown, | was accused of impersonating a
woman. | was taken to the offices of the Re-
ligious Department and forced to undress.
Even though the officers were not in the
room with me, I know that they were watch-
ing me through a one-way mirror. [ was only
just recovering from my breast augmenta-
tion surgery, so it was very embarrassing
for me to have to change whilst they could
see me. My friend brought spare clothes for
me, as the officers wanted to keep my night-
gown as evidence against me. [ was kept in
the office overnight, and then taken to court
at 2p.m. the following day. I was fined 700
ringgit and then released.

On the second occasion, I was subjected
to severe violence during the arrest. Once
again, | was in AST. I had driven there to give
some make-up to a friend of mine. As I was
just about to give her the make-up, a raid be-
gan during which representatives from the
Religious Department were rounding peo-
ple up. Everyone was running everywhere. I
was very shocked so [ began to run as well.
[ was chased into a hotel. | was wearing a
nightgown again, but I had no make-up on
my face. I took refuge in a small store in the
hotel. It was a karaoke lounge. After I ran in,
I managed to lock the door behind me and
[ hid behind the counter. Three men began
to pound on the door. They told the bouncer
that if he did not open the door, they would
break it down and he would have to pay for
it to be fixed. They identified themselves as
representatives from the Religious Depart-
ment so the bouncer immediately opened
the door. They came after me. I resisted at
first, but eventually surrendered. At first,
they held me by my neck against the wall,
and then they punched me in the nose until
I was defenceless. | was slipping in and out
of consciousness. They then threw me to the
floor, stepped on my chest and kicked me.
There was a real danger that they could have
hit the silicone implants in my chest which
could have been very dangerous. After being
physically abused in the karaoke-lounge, I
was taken to the Religious Department with
a few other people. This was the most vio-
lent raid I had ever experienced. Almost all
of the people who were taken there with me
had been beaten. I was asked to remove my
clothes as evidence, but they did not take a
photo of me because [ was not wearing make-
up this time. The following day, [ was taken
to court again. [ was forced to plead guilty to
an offence under Section 66, saying that if I
did not, I would prolong the situation and I
would have to go to jail. I therefore followed
their advice and also paid a 1000 ringgit fine.




On the third occasion, I was picked up once
again by the same man from the Religious
Department who had punched and kicked me
on the previous occasion. I was just standing
in AST, wearing a nightgown and waiting for
friends to go for food. A man standing behind
me grabbed my hair, and without showing
me any form of identification, told me to fol-
low him. [ was taken to the offices of the Re-
ligious Department once again, and the fol-
lowing day I went to court. On this occasion,
I did not plead guilty, and as a result, I was
given a date for trial. There is a three strike
rule, and as this was the third time I was ar-
rested, I was forced to have a full trial. I paid
a bond and was then released.

On the fourth occasion, I was arrested at the
same time as Miss Kay. She was picked up in
the first batch, and I was in a second batch.
On that evening, | was wearing a big t-shirt
and football clothes. These were not female
clothes! The representatives from the Re-
ligious Department, however, said that my
physical appearance was that of a woman.
They lifted up my shirt without my consent,
and I asked them why they had done that
because [ was not wearing a bra. We do not
wear bras, as this would be very obvious
evidence to be used against us by the Reli-
gious Department. As they did not find the
evidence they were looking for, they took my
flip flops and my hair band as evidence. | was
taken to the office, and again in court the fol-
lowing day, I did not plead guilty but [ was
told that there would have to be a trial in re-
lation to this incident, in addition to the trial
relating to my third arrest.

By this time, I was in communication with
KRYSS (an NGO working with the LGBTI
community in Malaysia) having met them
only a few days earlier. They found a Syariah
lawyer to represent me at the trial relating
to the third arrest. The Syariah lawyer con-

vinced the court to combine the trials for the
third and fourth arrests, and then sought a
postponement. Our strategy is to postpone
my trial in the Syariah court until after the
leave hearing for the judicial review case has
taken place.

Linda: [ have been arrested twice. The first
time was in 2005. It was night-time in the
AST area and I was caught by three men. |
was with another friend and they started
to chase both of us. I tripped, but my friend
managed to run. I fell down, but instead of
helping me up, they stepped on me to keep
me on the ground. They acted like they are
above God. In Islam, there should be no com-
pulsion. You should only provide advice, but
not force people to do things. I was taken to
the office of the Religious Department. They
did not take a statement from me straight
away, but they kept me and another three of
my friends in overnight. Only in the morning
did they take our statements. It seemed that
they were not carrying out the proper pro-
cess, but rather they were just making fun
of us and ridiculing us. They did not seem to
want to teach us a lesson, but rather to mock
us.

On the second occasion, I was picked up by
three religious officers in a white van. They
just picked me up from the street and took
me on a joyride, asking me questions the
whole time. They asked me to remove my
clothes and they tried to grope my breasts.
After some time, they dropped me off at the
top of a hill and I was forced to walk home
alone in the dark. The officers who picked me
up were not actually on duty, which was why
they did not arrest me. They just took me for
a ride to mock me and to take advantage of
their position of authority.

Fifi: The first time I was arrested was in 2009.
[ was picked up on the street and taken to the




offices of the Religious Department. I was
asked to take off my clothes, which I did, and
they then asked me to wash off my make-up.
[ was interviewed by a female religious lead-
er, who told me that [ am a very handsome
boy. They did not press any charges against
me. Whilst they were not violent towards me,
I did feel very uncomfortable because they
made me remove all of my clothes.

The second time I was arrested was in No-
vember 2010. I was on the pavement in the
AST area. | was wearing leggings, a white
singlet top and I was holding a clutch bag. I
was wearing my hair down, and I had only
eye make-up on. Two men came out of the
pub near where I live, and one of them ap-
proached me and started to flirt with me. He
asked my name, and seemed to want to get
to know me. Things progressed quite quickly,
and I was swept away by this guy. Eventually
I touched him, and I thought that if he was
from the Religious Department, he would not
have let me do that. After I did that, however,
he took my arm and told me not to resist be-
cause he was from the Religious Department.
After five minutes, a van arrived and I was
taken to their office. [ was put into a deten-
tion room, and they told me to call someone
who could provide bail on my behalf and
bring some spare clothes for me. They asked
me to remove my clothes, which I did. They
confiscated them. They did not take a state-
ment from me, but just took my clothes as
evidence. They then told me that [ would be
taken to court the following morning.

The following morning, they took me to
court, but then realised that they did not
have a statement from me, so they had to
postpone my hearing so that we could go
back to the office and I could give them a
statement. The hearing was delayed until af-
ter Friday prayers. The officers were scolded
by the judge because my case should have

been heard between ten and eleven o’clock
in the morning. I was not treated well during
my time in detention at the Religious Depart-
ment. [ was arrested at 10p.m. in the even-
ing, and by the time I was released after my
court hearing at 3p.m., [ had still not been
given any food. In court, I was charged with
an offence under Section 66, and I was made
to pay a fine of 1,000 ringgit.

Kay: I have chosen to take the legal case
against Section 66 because | do not agree
with the law and [ want to change the percep-
tion of transgender women in Malaysia. As it
stands, the law means that [ can be arrested
for simply being myself in public. I want to be
free to go outside during the day time with-
out feeling scared. I am not doing all of this
for a show - this is who I am for real.

Members of the Religious Department con-
tinue to hunt us down. They continue to
search for trans women in Seremban. They
know who we are, and they have now re-
cruited the police officers to assist them. So
we now face problems from both the Syariah
authorities and the civil police as well.

[ want to live a good life. [ want to find a good
job through legal channels. I am prevented
from doing the jobs I would like to do - like
being a model or a singer - because | am a
trans-woman in a Muslim country where
there are laws which stop me from being
who [ want to be.

Zura: [ very much hope that as a result of
our legal challenge, the situation facing
trans-women in Malaysia will change. [ am
prepared to die for this cause, because there
is such a lot of discrimination against us. I
found it so difficult to find a job when I was
younger. The Malaysian people do not allow
trans-women to be anything other than sex
workers. This really is the only work that




we can do because when we look for work
elsewhere, we are ridiculed. But we also have
people to feed, and responsibilities to man-
age. We should be able to make money safely,
and take care of our people like everyone
else.

Linda: I have become involved in the legal
case because having been arrested on two
separate occasions I believe that it is wrong
that it should be a criminal offence for me to
wear whatever [ want to wear. [ want to fight

for my rights, and the rights of my friends.
These people arrest us, beat us up and break
into our properties. They hunt us down as if
we are the biggest murderers, when the only
“offence” we are “guilty” of is wearing female
attire.

Fifi: | have become involved in this legal case
against Section 66 because [ want to change
the law. The religious authorities are the big-
gest problem facing trans-women like myself
and [ want this to stop.
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Detention is increasingly used by states not only in the context of their criminal
Justice system, but also to serve other governmental objectives, including immi-
gration control and national security purposes. The act of detention is always a
restriction on the liberty of the individual - a human right - and it must com-
ply with established principles of international law for it to be lawful. Two of the
fundamental and well established principles in this regard are the principle that
detention should not be arbitrary, and that detention should not amount to tor-
ture, cruel, inhuman or degrading treatment or punishment. A third, equally fun-
damental principle is that detention should not be discriminatory. Though rec-
ognised under international law, the particular issue of discrimination against
members of vulnerable groups - both within the processes leading to detention,
and within places of detention themselves - has yet to attract the level of atten-
tion it deserves. Inequality and discrimination remain prevalent and largely unad-
dressed across a wide range of detention regimes.

ERT spoke with Wilder Tayler, Secretary-General of the International Commission
of Jurists and an expert on the UN Sub-Committee on the Prevention of Torture,
and with Professor Mads Andenas, Professor of Law at the University of Oslo and a
member of the UN Working Group on Arbitrary Detention about their perspectives
on patterns of discrimination in the detention context, based on their own first-
hand experiences of monitoring places of detention, and their thoughts on how the
right to equality of detainees can best be protected.

ERT: Mr Andenas, you are widely recog-
nised as an expert on detention related
issues. Can you tell us a little more about
what led you to getting involved in this
area?

Mads Andenas: That is a very generous
way to put the question, many thanks. Any-
one involved with rights, law, history, or, for
that matter, the human condition, has to be
concerned with arbitrary detention and with
how prisoners are treated. Thinking back to
my schooldays, political prisoners was the

one cause you could get fellow-pupils and
teachers to unite on, although those on the
right and those on the left would rarely agree
on who were worthy of one’s interest. But to
me it was the issue on which you could agree
with both sides at the same time and support
all their motions and sign all their petitions.
If you could suspect some of using human
rights as a weapon to beat their enemies,
and tolerating abuses by the friends as jus-
tified or something one should not take too
seriously, you could limit yourself to agree
with them whenever they were concerned
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with the abuses. Prisons and camps were full
of opposition figures in Spain, Greece, the
Soviet Union, and all of the Latin-American
dictatorships. There was the persecution of
opponents of apartheid, and then the very
German handling of the Baader - Meinhof
phenomenon.! All very different, but all hu-
man rights abuses. Also in Norway, where
I grew up, we had political refugees from
these countries. They were heroes and saints
to us, even though I do not believe they were
all that much better treated than their coun-
terparts today who still face so much vilifica-
tion as a group. In the popular press, the term
“asylum-seeker” is not a reference to heroes
or saints. Both at school and university, send-
ing Amnesty’s Urgent Action postcards and
letters demonstrated the hopelessness of it
all, but at the same time that involvement
from the outside world just might save a
person from torture or death. My law school
professor, Torkel Opsahl, who involved me
in the human rights institute he was setting
up at the University of Oslo, had chaired the

The Equal Rights Review, Vol. Seven (2011)

European Commission on Human Rights
inquiry into the internment and torture of
alleged members of paramilitary groups in
Northern Ireland in the 1970s.2 That pro-
vided another perspective, and when I later
in life met some who regarded themselves as
his UK opponents, I appreciated more fully
how controversial (and absolutely right) his
critical approach had been. Opsahl was also
a member of the UN Human Rights Commit-
tee and I learnt much about the international
supervision of human rights from him.

In my years in the UK, it was Guantanamo
Bay, and also the UK involvement in this and
other forms of detention that made clear to
me the role of arbitrary detention, with tor-
ture and prison conditions as accompanying
features. The justification of detention and
torture as anti-terrorism measures, with 11
September 2001 as the event “that changed
everything” and provided a catch-all dero-
gation from international law and domestic
rights guarantees, provided a fundamental
challenge to any thinking international law-
yer or rights-oriented person. In the first
years of the decade, I undertook an annual
review of human rights and good governance
of Rwanda for the governments of the UK,
the Netherlands and Sweden, as part of a sys-
tem these countries had set up for providing
aid to Rwanda on a bilateral basis outside the
UN system with the World Bank, etc. Rwanda
had some 80,000 long-term prisoners await-
ing trial for genocide and genocide-related
offences. Its friends were anxious to explain
and defend, but walking around the over-
crowded prisons made clear what a problem
arbitrary detention and prison conditions
are. And also that there was the need for
reliable international human rights super-
vision to ensure that major powers are not
tempted to shield their clients, or that they
do not get away with it. Here, four very dif-
ferent countries were involved, all of them



failing to protect rights which were clearly
violated on a large scale.

The UN Working Group on Arbitrary Deten-
tion (WGAD) was the first UN body to take
the US to task over Guantanamo Bay. [ knew
it as a body that managed to deal with po-
litically charged issues in an impartial and
judicial manner, and also much admired its
initiator, the French judge Louis Joinet, and
his successor Manuela Carmena Castrillo, a
judge from Spain who relentlessly and not
without personal sacrifice pursued the de-
tention and torture of detainees in the “War
on Terror”.

So when I was asked to stand for the ap-
pointments process for new members of
the WGAD, I could only answer yes. The post
takes time, our cases are rarely happy ones,
and we are not paid anything. We cannot
know if our involvement in a case will have
much effect. But we have the assistance of a
very dedicated professional staff in the Of-
fice of the UN High Commissioner of Human
Rights, and the great pleasure when we see
results of our work. We are five members,
very different in backgrounds and outlook,
but we share a feeling of a strong common
purpose, and [ have not had more rewarding
collegiate cooperation.

I have always been involved with issues re-
lating to political prisoners, arbitrary deten-
tion and torture. But my scholarship has had
a wider European and international law ori-
entation. You could say that [ have come to
human rights law as an international lawyer.
Some traditionalist lawyers and politicians
refer to human rights lawyers they see as
too activist, or as droits de ['hommeistes. For
an international and European lawyer, the
development of the supervision of human
rights in international law is an exciting and
important project. It is difficult not to be ex-

cited. I have become a self-professed droits
de I'hommeiste.

ERT: Mr Tayler, what about you? How did
you become involved in these issues?

Wilder Tayler: I started defending political
prisoners in Uruguay in the early 1980s. At
that time there was a military dictatorship
there, and most detentions were politically
motivated and arbitrary. Political opponents
were subjected to military justice. So that is
what led me directly into this area of work.
From there, once democracy was recovered,
I moved to sponsor different sectors in the
social movement in Uruguay. I represented
Unions, student associations and civil socie-
ty organisations. Because of the nature of the
activities they deployed, members of those
groups happened to be arrested or harassed
so part of my job was to get them out of the
police stations. This is how I got further in-
volved in detention-related issues. After that
I became a legal adviser for Asia and Latin
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America in Amnesty International, and is-
sues of detention featured prominently in
my brief because it was Amnesty’s mandate
at the time to focus on detainees.

ERT: How important an aspect of your
role is the assessment of detention con-
ditions? Is this a neglected issue with too
much focus being placed on the legality of
detention?

Wilder Tayler: I think that the assessment
of detention conditions is a neglected issue.
People do tend to focus a lot on the legality of
detention, and tend to forget about the plight
of those deprived of liberty. As you know, I
sit on the UN Subcommittee on the Preven-
tion of Torture (SPT) and it is very clear to
me that while both issues - the legality of de-
tention and detention conditions - may have
avery significant impact on the human rights
of the individual involved, most of the focus
is on the legality aspects. Prison conditions
unfortunately do not appear to be a major
priority for governments. It's something that
features low in their list of priorities and that
is something that I have verified not only
through my work on the SPT, but also before
that when [ was working for NGOs and civil
society organisations.

Mads Andenas: The assessment of detention
conditions is clearly an important aspect.
The WGAD considers detention to be arbi-
trary if it is in breach of international human
rights standards of detention conditions. We
report on our work and working methods
to the UN Human Rights Council and the UN
General Assembly. The link between arbi-
trary detention and conditions of detention
has been accepted for our work, but we do
not have any express mandate to deal with
detention conditions. Periodically, there will
be attempts by some countries to limit our
role here, and when the WGAD points to the
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importance of this aspect of its mandate and
the need to list detention conditions in the
text of our mandate, this is sometimes not
taken up. There is no other human rights
mandate with an express covering of deten-
tion conditions. It is not as if this is a field
without pressing problems of human rights
violations. It is less glamorous than many of
the other fields, and it also concerns most
countries. If you remember the infamous
response by George Bush in 2003 about the
treatment of the prisoners at Guantanamo
Bay in violation of international humanitar-
ian law, it was that “the only thing I know for
certain is that these are bad people.”* When
you have prisoners convicted of serious of-
fences in a normal criminal trial, this kind
of argument may seem even stronger. But
the political process is certainly not able to
safeguard the rights of the “bad people”, who
in ever greater numbers go to prison and re-
main there under criminal legislation which
is incrementally extending the sentences and
inventing new forms of detention.

Today much of the burden rests on national
courts. In May 2011, the US Supreme Court
in Brown v Plata held that “a prison that de-
prives prisoners of basic sustenance, includ-
ing adequate medical care, is incompatible
with the concept of human dignity and has
no place in civilized society”* The majority
opinion by Justice Kennedy criticised a pris-
on system that produced “needless suffering
and death”. Justice Scalia said in his dissent
that “one would think that (...) this Court
would bend every effort to read the law in
such a way as to avoid that outrageous re-
sult”. Justice Alito in his more moderate dis-
sent said “the majority is gambling with the
safety of the people of California”. The major-
ity attached photos to the judgment that you
must look up if you have not seen them. You
will agree with me that Justice Kennedy did
not use strong words. Can you feel anything



but shame when someone practically says he
wants to bend the law to maintain such con-
ditions - as a human being, or perhaps even
more as a lawyer? The case concerned con-
ditions in Californian prisons, and they were
not better than those international bodies
have condemned in the poorest of coun-
tries. Even people who do not like country
and western music may agree with Johnny
Cash when he sings in deep baritone: “Well,
you wonder why I always dress in black” and
gives as one “reason for the things that [ have
on”: “I wear it for the prisoner who has long
paid for his crime, but is there because he's
a victim of the times”. There is every reason,
until things are brighter, to wear black.

In Europe, some of the leading judicial fig-
ures have undertaken reviews on prisons
conditions. One of my judicial heroes is Guy
Canivet who, while he was French Chief Jus-
tice, proposed reforms to strengthen external
oversight and review of prison conditions.
Also, in his judicial work, he managed to pro-
vide a corrective to the political process. In
2007, the French Conseil d’état established a
more intense judicial review of prisons con-
ditions as proposed by Mattias Guyomar as
rapporteur public. In the UK, we all know
Lord Woolf’s blueprint for prison reform in
1991 following the riots at Strangeways pris-
on in Manchester> He has recently spoken
out against the severe prison overcrowding.
Dame Anne Owers as Chief Inspector of Pris-
ons in the UK was also absolutely fearless
and highly effective in providing independ-
ent scrutiny of prison conditions.

But the national systems are left with too
much of an autonomous regime. Prisoners’
rights are universal rights, and there should
not be any margin of appreciation for domes-
tic traditions of mistreatment and abuse. This
is an area where international law, standards
and review should have an important role.

There have been some important judgments
by the European Court of Human Rights in
this regard. It has censured France over pris-
on conditions in a series of judgments in the
last year, finding violations of the prohibition
of torture and degrading and inhuman treat-
ment in Article 3 of the European Convention
on Human Rights. Germany, Russia, Ukraine,
Moldova, Poland and Romania are among the
other countries recently censured.

Among the UN treaty bodies, the Human
Rights Committee, the Committee on the
Elimination of Discrimination against Wom-
en, the Committee against Torture and the
Committee on the Rights of the Child all look
into prison conditions. Among the Charter-
based bodies, we in the WGAD and several
of the rapporteurs will do so as well. But we
need to have prison conditions expressly
there in our mandates, and there is a need
for a special rapporteur with general respon-
sibility for conditions in prison and other
forms of detention. All countries feel vul-
nerable here, so this will only come about if
there is strong civil society pressure.

ERT: What are the main challenges that
must be addressed in ensuring that au-
thorities do not discriminate in exercising
their powers of detention, both in making
decisions to detain and in the way they
treat detainees? What safeguards should
a good detention regime have in place to
protect against such practices?

Mads Andenas: The law seems to accept
much structural discrimination, and perhaps
most openly against foreigners. They are de-
tained in all countries without much need
of justification. There is in practice none of
the proportionality review that applies to a
country’s own nationals or residents. With-
out passing judgment on any other aspect of
Dominque Strauss-Kahn'’s case, the custodial
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remand, in practice justified on grounds of
nationality, illustrates this point. The less
privileged are obviously not treated much
better.

Law enforcement and places of detention
can be used to promote agendas of insidious
and invidious discrimination. The Egyptian
persecution of homosexuals at the end of the
previous regime served the same functions
as pogroms at other times in other countries.
Law enforcement and places of detention are
also contexts where discrimination which
takes place elsewhere can become a matter
of an existential nature, and where policies
and practices can become violations of the
right to life or the prohibition of torture. An-
ti-discrimination policies and their enforce-
ment here have an importance that exceeds
their importance in any other context.

In the review on discrimination issues in its
2003 Report, the WGAD sets out that dis-
crimination is of course a common phenom-
enon in the administration of criminal jus-
tice. The report states:

“[Slince 11 September 2001, dif-
ferences in treatment and discrimination,
particularly with regard to foreign nationals,
have greatly increased. As part of efforts to
combat terrorism and transnational organ-
ized crime, countries with large migratory
flows have tightened up their legislation to
control illegal immigration and imposed re-
strictions on the right to asylum which are
not always in conformity with refugee law
and international humanitarian law. Some
countries routinely detain anyone found on
or entering their territory illegally, while oth-
ers just as routinely denigrate or lock up vic-
tims of slavery or trafficking in migrants; at
the same time, entire populations are rightly
or wrongly assessed as potentially danger-
ous and, solely for that reason, risk being
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subjected to lengthy administrative deten-
tion. (...) The Working Group has also been
informed that, in some countries, drug ad-
dicts, prostitutes, homosexuals and people
suffering from AIDS are locked up on the
grounds that they represent a risk to society,
and people are given prison sentences solely
because of their sexual orientation.”®

In its 2002 Report,” the WGAD dealt exten-
sively with the cases of some 55 persons
prosecuted and detained on account of their
homosexuality, and held that their detention
was arbitrary because it violated Articles
2(1) and 26 of the International Covenant
on Civil and Political Rights (ICCPR), and
the guarantee of equality before the law and
the right to equal legal protection against
all forms of discrimination, including “sex”.
The WGAD established that category II of
arbitrary detention in its methods of work
includes deprivation of liberty in violation
of guarantees against discrimination in the
ICCPR. In the 2004 Report, the WGAD ad-
dressed detention of immigrants in irregular
situations.®

So what are the main challenges? Well, the
provisions of the law discriminate, as do
the authorities. International law and con-
stitutional law does not allow this. To make
authorities comply with the law and interna-
tional obligations prohibiting discrimination
is a particular challenge. The first step is to
establish that no one can hide behind any
form of authority, wherever they find it, to
violate the law and international obligations
prohibiting discrimination. Law enforcement
and places of detention must just accept that
they will be under particular scrutiny, which
should be more intense than the scrutiny of
any other sectors. Legislation, training, inde-
pendent administrative scrutiny and judicial
review are core elements of this. The annual
reports of all these services should address



anti-discrimination in dealing with suspects
and convicts as one of their first headings. It
should be in their mottos.

International scrutiny has an important role
to play. In particular, the reporting of the
Committee on the Elimination of Discrimina-
tion against Women, the Committee against
Torture and the Committee on the Rights of
the Child plays a role in domestic discussion
of prison conditions in most countries, and
in Europe, the judgments of the European
Court of Human Rights play such a role. But
this is just not enough. There is such a sys-
tem’s failure, or today a real break-down, in
the national policies, that international scru-
tiny has a particularly important role to play.

Wilder Tayler: The main challenges, in my
opinion, relate to implementation. Both
questions are intertwined, so it is good that
they are put together. Quite frequently, the
legal framework is not as bad as we think.
On the contrary, you may have an accept-
able legal framework, although we do face
major issues with the problem of preventive
detention. Let’s say that if safeguards, such
as habeas corpus or amparo, are used as
they should be, and put in practice as they
should be, they should provide a fairly good
shield against discrimination for detained
individuals.

We also face some important issues during
the first stages of detention - when interro-
gation takes place, and when most cases of
torture occur. Controls such as the record-
ing and filming of interviews and register-
ing the conditions under which interroga-
tion takes place are of the essence. We still
do not have a widespread acceptance that a
lawyer should be present from the very first
moment at which the detainee enters into
contact with an interrogating authority. We
do not have acceptance of the value of re-

cording interrogation sessions. So these are
the kind of things that we still have to work
on. We have guidelines, but the law that
regulates interrogation in general is not as
“hard” as the law which regulates the legal-
ity of detention. For example, habeas corpus
exists almost everywhere, whereas the right
to be interrogated from the first moment
with a lawyer of your choice sitting next to
you is not so clear. Regimes of preventive
detention suffer major loopholes.

Vulnerable groups are more at risk. They
tend to be more likely to suffer from discrim-
inatory practices. There are some groups
that are particularly targeted. Street children
and juveniles in trouble with the law are
vulnerable, particularly when the safeguard
of separation from others is not respected.
They are often subjected to inter-prisoner
violence. There are also very specific kinds
of abuses of women in detention. LGBT mi-
norities also need to be looked at, as they do
tend to be targeted, not only in terms of be-
ing detained, but also throughout the whole
detention process — when they are already
imprisoned. Migrants, in my opinion, are also
a group with a high degree of vulnerability.
Those that can be more isolated, to a certain
extent, or to whom society tends to show less
interest, are those who are more targeted for
discrimination practices. Above all, there
tends to be one common character shared
by the most vulnerable groups, and that is
poverty. The poor tend to be discriminated
against in general.

ERT: Have you come across examples of
good practice in preventing discrimina-
tion in detention settings? What were the
key factors that gave rise to such good
practice? How important was interna-
tional and/or domestic law in promoting
a positive approach?
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Wilder Tayler: Very often, good practices
come together with having specialised fa-
cilities and personnel - whether they are, for
example, for children, women or sexual mi-
norities. This is why you find police stations
for women, where they get arrested and are
kept separated according to gender and age,
both during preventive detention and during
imprisonment. This is very important.

These good practices also come hand in hand
with implementation of the law. Internation-
al law is not necessarily perfect, rounded up
and complete. After all, the standard mini-
mum rules are minimum rules. The princi-
ples tend to be basic principles - minimum
and basic principles. But when these are put
in practice, they do offer a reasonable degree
of protection against discrimination and oth-
er abuses. I return to my previous answer as
a lot is about implementing the law. Interna-
tional and domestic law is important. Some-
times, one concept appears to take root, even
in quite abusive contexts. For example, I re-
member one country I visited where people
were being abused - usually beaten up or ill-
treated through words - and most of all they
were being arrested on bogus charges. How-
ever, everybody, including the police force,
abided by the principle that detainees could
not be held for more than 24 hours because
this was in the law. This has taken root, and
people were being released after 24 hours.
The 24 hours was seen as the natural period
- so people were held for 24 hours. There
was no practice of keeping people beyond
this period. This was a particular guarantee,
established in law, which had taken root in
the consciousness of the police force.

Mads Andenas: | do not want to be too nega-
tive but good practices are hard to find. In the
treatment of children, some of the special om-
budsmen or similar independent institutions
have played an important role. In many coun-
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tries, issues of ethnicity are discussed but as
opposed to good practice, in relation to eth-
nicity we find only bad, and then really bad,
practices. NGO involvement has had an impor-
tant impact in many places. Minority groups
may have active and good NGOs representing
them, but this usually ends when they go to
prison. Detention and discrimination should
be a fertile field for solidarity among advo-
cates of different anti-discrimination causes,
but this has not materialised. I would have
liked to refer to a deserving national body, but
cannot in good conscience do so.

But I do believe in the force of the law. Inde-
pendent review can bring out facts and influ-
ence political opinion in addition to remedy-
ing the very worst abuses. Justice Kennedy’s
opinion and photos in Brown v Plata® are the
most powerful I have seen on prison condi-
tions, perhaps with the exception of Premier
président Canivet’'s 2000 report!® in its total-
ly different style. And the US Supreme Court
could order releases that no politician could
achieve.

[ also believe that international human rights
protection should play a more important role
in promoting a positive approach.

ERT: What challenges does the increasing
presence of privately run detention in-
stitutions present for those interested in
protecting detainees against discrimina-
tion and human rights abuses?

Mads Andenas: Clearly, privately run deten-
tion institutions can provide another bar or
obstacle. But, in relation to detention, no one
can hide behind any form of authority, wher-
ever they may find it, in order to violate law
and international obligations prohibiting dis-
crimination. The delegation of authority, or
the passing of tasks on to the private sector,
does not alter this. Private contractors and



their employees are as much subject to anti-
discrimination law and human rights as any-
body else. But we see that it may take time
to establish effective systems and review
mechanisms. International scrutiny and NGO
activity is of paramount importance.

Wilder Tayler: [ do not have a vast experi-
ence of monitoring privately run detention
institutions. I think that keeping people
in detention is a state function, to ensure
that they come under the protection and
responsibility of the state in conditions of
vulnerability. [ think that the degree of ac-
countability must be clear-cut. There can
be no place for confusion. There are other
functions that can be privatised in detention
institutions. For example, I see no reason
why the running of a prison kitchen can-
not be privatised. For me, it is not so much
a question of whether they are privatised,
but rather whether there is a sufficient de-
gree of control and regulation exercised by
the state authority. The responsibility for
holding someone who is deprived of liberty
- this should not be privatised or given to
anyone else for profit. I personally do not,
however, have a major experience in visiting
privately run institutions to the point where
I could say whether you could find more dis-
crimination there than in other detention
settings.

There are many concerns about corruption
taking hold in privately run institutions. I
have to say, however, that [ have seen quite a
lot of corruption, and this has mostly been in
state-run institutions. This often comes hand
in hand with human rights abuses. The SPT
does have the mandate to visit all detention
settings. I have encountered no apparent
problems in terms of access in entering pri-
vately run institutions. Our mandate is deter-
mined by the condition of the potential vic-
tim and our preventative function. Provided

that someone is deprived of liberty against
his or her will, we can go there.

ERT: In respect to the decision to detain,
is a lack of safeguards at the early stages
of the criminal justice system, for ex-
ample regulating police use of stop and
search, contributing to the over-repre-
sentation of certain groups in detainee
populations?

Wilder Tayler: Yes. We all know that in
different societies, there are some groups
that get particularly targeted, for example,
through stop and search practices. Even
if there is not a particular policy of profil-
ing, such profiling arises out of the preju-
dice of the individuals who set the policies,
or that present in the neighbourhoods in
which they work. This contributes to the
over-representation of certain groups. But
it is not only that. It is also the lack of other
safeguards that contributes to over-repre-
sentation. If you cannot mount a strong or
robust legal representation from the first
moment, you are more likely to enter the
system than come out, irrespective of what
you have done. The lack of a vigorous legal
representation system is therefore a factor
which contributes to the over-representa-
tion of certain groups in detainee popula-
tions. This is again an example of where
the issue of poverty comes into play, espe-
cially where there are weak public defence
systems. Where the public defender cannot
attend on the person who has been arrest-
ed, or simply does not show up, and when
people are illiterate and do not understand
the language of a legal document - these are
contributing factors.

It is definitely young and poor males who
tend to be detained more than anyone else.
Thatis very clear. And also juveniles between
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16 and 18 years of age form a particular seg-
ment of society which tends to be particu-
larly targeted.

Mads Andenas: The over-representation of
ethnic minorities and foreigners must be ad-
dressed in better ways, in the UK as in practi-
cally every other country, although the prob-
lems vary. This is again a universal problem
that calls for international action, where the
distance from domestic political pressures
may facilitate qualitatively better solutions.

It can be added that the retention of DNA is
closely related. It is one of the areas where
the European Court of Human Rights has
had a civilising influence on the UK system,
through the ruling by the UK Supreme Court
in R v The Commissioner of the Police of the
Metropolis in May 2011 following the Euro-
pean Court’s decision in Marper v UK, cen-
suring the guidelines of the Association of
Chief Police Officers of 2006 which state that
the discretion of chief police officers to de-
stroy DNA and fingerprints “should only be
exercised in exceptional cases”!! The police
unions have successfully prevented the re-
tention of their officers’ DNA, regularly tak-
en to exclude officers working at the crime
scene to make it easier to identify the DNA of
suspects. The unions’ arguments were that it
would disproportionately affect their mem-
bers and give an unfair impression of them
as a group if detection rates would increase
more than for the population at large. When
you combine this with the stop and search
practices indicated in the question, you won-
der why it had to take censure by the Euro-
pean Court of Human Rights before the UK
law on retention of DNA was amended.

ERT: What are the factors that lead to over-
representation of certain groups in detain-
ee populations? Do you agree that prison
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populations are a reflection of patterns of
discrimination in society at large? What
should society’s response be to this?

Mads Andenas: I agree that prison popu-
lations are a “reflection of patterns of dis-
crimination in society at large”, although this
phrase allows the urgency and pressing na-
ture of these problems to be lost. The burn-
ing glass is a better way of imagining them.
Discrimination, which is reprehensible else-
where, gets an intensity in detention settings
which gives a power to ignite or destroy and
which it would not have outside law enforce-
ment and places of detention.

Wilder Tayler: I do not have any scientific
evidence to confirm that prison populations
are an exact reflection, but I have no doubt
whatsoever that patterns of discrimina-
tion in society at large influence the prison
population. Whether they are an exact mir-
ror - that is more difficult to say. That would
require a study which I have not carried out.
It happens a lot with migrants. You see it
clearly - the correlation between presence of
migrants in prisons and the discrimination
they face inside the prison as foreigners.

What factors lead to this over-representa-
tion? The key factor is discrimination itself.
Obviously, in the case of poor migrants, I
would say that the main issue is the lack of
legal defence and the lack of networks of so-
cial support. There is no community back-
ing up these individuals - or at least no or-
ganised community backing them up. There
are also few NGOs, and these are issues that
make people more vulnerable to the harsh-
ness of the law. These are the individuals
who see the blunter side of the law. For the
law to function properly, you need a series of
interactions and balances to be established.
On the one hand, there is the part of the law



investigating you - essentially trying to iden-
tify whether there has been any wrongdoing.
On the other hand, there is the part of the law
which is taking care of your own interest. If
the latter is lacking, you are in a very unbal-
anced situation and you are more likely to go
to prison. It is a simple process, and it looks
similar everywhere.

We attribute enormous importance to legal
defence in the prevention of torture - legal
defence from the very first moment. Some-
one who is next to the person deprived of lib-
erty with the exclusive function of protecting
their interests is absolutely key.

ERT: What patterns of discrimination (if
any) have you observed in the detention
regimes you have inspected? Can you give
examples from your experience of groups
upon which detention has a particularly
negative impact which warrants an alter-
native approach?

Wilder Tayler: I can refer to some of the
latest experiences I have. In one particular
country, LGBT groups were under serious
pressure in some of the prisons that I visited.
Those people were trying to lock themselves
up during the night because otherwise they
were forced into prostitution within the
prison setting at the hands of other prison-
ers. There was also a corrupt organisation of
guards who were profiting from such activ-
ity. LGBT people were clearly a discriminated
group under a lot of pressure.

In another country, which had experienced
a period of riots and street protests, people
(and particularly young people) who were
political opponents to the government at
the time would necessarily be beaten up
and suffer physical assault and aggression
in police stations.

These are two very different examples of dis-
crimination. The LGBT discrimination hap-
pened in an imprisonment setting, whilst the
second example, involving political oppo-
nents, took place in police stations. In both
cases, however, discrimination was clearly
marking the type of treatment which these
vulnerable groups were suffering.

[ have also witnessed other cases. | remem-
ber an example from Latin America where
members of indigenous groups were par-
ticularly targeted. They were given the worst
food and the heavier tasks, such as cleaning
bathrooms. They were forced to do the most
menial and unpleasant tasks.

Mads Andenas: There is no detention re-
gime that does not discriminate. Take it as
a given (which in real life you cannot) that
prison officials and inmates are less prone
to discriminate, and you still have a problem
with law enforcement and places of deten-
tion which is greater than in society at large.

What I have said about the limited solidarity
among advocates of different anti-discrim-
ination causes has its counterpart among
prison inmates. We cannot expect that be-
longing to a discriminated minority should
equip them with a solidarity in prison which
people outside do not have. And we know
how ethnic and social divisions create incen-
diary conditions in prison. So again, extraor-
dinary measures are called for.

Children are, first and foremost, the group on
which detention has a particularly negative
impact. Long before I myself was a child, the
policy has been stated that children should
notbe in prison. [ have now grown to be mid-
dle-aged, and children have not got out of the
prison system, and now all the rich countries
of the world are putting more and more chil-
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dren behind bars and for ever longer periods.
In Germany, they are adopting reforms un-
doing the liberalisation of the 1920s which
even the Nazi regime did not undo. As a guest
for some twenty years in the UK, most kindly
and generously treated, it is perhaps not nice
to harp on the civilising influence of Europe-
an Court of Human Rights on the UK system.
But this is another such area.

The mentally ill and the disabled are also
disadvantaged. Have another look at the
photos in Justice Kennedy’s majority opin-
ion in Brown v Plata'? of the telephone-
booth sized cages without toilets in which
they kept the mentally ill detainees for pro-
longed periods.

ERT: Under international law, states have
an obligation to provide reasonable ac-
commodation for persons with disabili-
ties. From your experience, what are the
particular needs of disabled people in
places of detention? Can you give exam-
ples of where states have succeeded and
failed to accommodate the needs of disa-
bled people in places of detention?

Mads Andenas: You are right to point out
the obligations under international law, but
they have to be complied with and enforced.
Many countries have lost cases before inter-
national human rights courts and bodies,
and there is, for the time being, much resist-
ance to individual complaints bodies. The
new Optional Protocol to the Convention on
the Rights of Persons with Disabilities, which
has been ratified by the UK and most other
member states of the EU, is so restricted, and
tilted in favour of states, that its complaints
mechanism will not be as effective as it could
have been. Further, my own country, Norway,
and the US are among the countries that have
opted not to ratify the complaints mecha-
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nism. Ultimately, NGOs will pressure them to
do so, and I hope that the UN Committee on
the Rights of Persons with Disabilities will
give prison conditions a high priority.

The particular needs of disabled people
in places of detention are as they are else-
where, only stronger, and it does not help
that their rights are less complied with. Ex-
amples of failure to accommodate the needs
of disabled people are something you will
find in most prisons. There are, however, a
few examples of NGO activity that may show
the way for other NGOs in this regard.

Wilder Tayler: [ have to say that in general, |
have not found that third world prison facili-
ties provide the kind of support that disabled
people need. On the contrary, quite frequent-
ly, we see disabled people mingling with the
rest of the prison population. There are some
cases, for example for the mentally disabled,
in which they are brought to separate pavil-
ions, or they spend quite some time in the
infirmary, but quite often you ask yourself
whether they should even be there in the
first place. Should they not be in a hospital,
with the necessary security?

[ am unable to give one example at the mo-
ment in which I could say [ have identified
a good practice for these people. During one
particular visit, a prisoner told me that he
had been accommodated on the ground floor
because of the difficulties he had in climbing
the stairs. Disabled people are often, how-
ever, discriminated against inside prison as
these tend to be harsh environments. Disa-
bled people are restricted even more inside
prisons than they are outside. They may
experience individual gestures of solidarity,
from other prisoners or individual lenient
guards, and the benefits of establishing small
networks inside compounds. People cling to



such connections in order to survive. But I
have seen very few organised systems.

ERT: Do the specific experiences of wom-
en in detention, or the impact detention
has upon them, require women to be
treated differently in detention?

Wilder Tayler: There is one very specific
issue relating to women, and that relates to
mothers in detention. They are required to
be treated differently. We have seen many
cases where the only different treatment is
that they are kept with their infants, which
poses a number of legal, practical and ethical
issues. In particular, it poses the question of
how long a child should be kept with his/her
mother. This is a hotly debated issue. It is one
of the most important features of a discus-
sion about women in detention.

I have to say that in some places, as well, |
have noticed that police stations intended
specifically for women - especially when
they are staffed by women - tend to be more
reasonable as far as the general physical con-
ditions are concerned than other places. That
includes the condition of the cells. In some
police stations where the cells are in quite
deplorable condition, due to being over-
crowded or extremely dirty places, women
are kept outside of such cells. They are kept
outside or in a particular room, and are not
put behind the bars of the cell.

In one place I visited, the cells were in good
condition, but where they were not, there
was a practice of not keeping women in those
places. Women could only be kept there for
short times, before being sent to a special-
ised place for women. Having visited those
places for women, I reported later that they
were in good condition. It is notable that the
places in good condition had not been given

massive resources. They were just clean, and
the registering books were proper. The bath-
rooms were more or less in order and there
was a small section for children. I have re-
corded more than one case when I have seen
this in Latin American countries.

Basic resources can still allow state authorities
and police authorities to keep people within
conditions of dignity. Indignity does not need
to occur. Things can be improved with better
practices. It has happened more than once
when I have visited police stations that [ see 25
prisoners in one very small cell and then there
are two empty cells next to it. Returning to my
earlier responses, it is just a simple lack of in-
terest and discrimination against the poor or
those suspected of wrongdoing. There is a nat-
ural inclination to disregard the fact that these
people are under the custody of the state and
therefore the state authorities are responsible
for their well-being. It is this last part which
is missed by the higher authorities. There is
a disassociation between the fact of holding
someone in custody and the corresponding re-
sponsibility to take care of that person’s well-
being. Intellectually, you see that many police
forces do not appreciate this point.

So I am able to give examples of good prac-
tice regarding women being kept in separate
facilities. When they are not in separate fa-
cilities, sometimes they are still treated dif-
ferently. But women do tend to suffer abuses
at the hands of men, and particularly sexual
abuse. It is often in times of turmoil and up-
heaval that such forms of abuse take place.

Mads Andenas: [ expect it is difficult to disa-
gree with the charge that women have been,
and are being, marginalised within a criminal
justice system designed by men for men. The
female prison population is on the rise, and
new issues have to be addressed.
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ERT: From your experience, to what extent
does the occurrence of deaths in custody
reflect patterns of discrimination? How
should inquest procedures be adapted in
order to ensure that states comply with
their positive obligations (as defined in
the European Court judgment in Nachova
v Bulgaria) to take account of discrimina-
tory practices?

Mads Andenas: The House of Lords deci-
sion in Amin in 2003** was only one of the
stark reminders of how deaths in custody
reflect patterns of discrimination. The House
of Lords followed the European Court of Hu-
man Rights in Edwards v UK** and Lord Bing-
ham said: “A systemic failure to protect the
lives of persons detained in custody may well
call for even more anxious consideration and
raise even more intractable problems”. You
mention Nachova v Bulgaria®®> where the
European Court deals with ethnically moti-
vated killings which will require “particular
vigilance and an effective response from the
authorities.” This duty will not be less if the
killing takes place in a prison (in Nachova it
was in a Romani settlement).

Wilder Tayler: I cannot tell you from my
experience that discrimination plays such
a significant incidence in deaths in custody.
However, there is the fact thatinside a prison
establishment, you find the same divisions
that you find in society in general. There are
rich, middle-class and poor people. As is the
case outside a prison, violent death is more
likely to occur among poor people. That is
a fact of life, especially as they are much
more exposed to corruption. Detainees who
are rich, and who live in the VIP cells or pa-
vilions, have TV and air-conditioning. They
also pay for security. Whereas those who do
not have a place to sleep - they live in the
corridors or outside — are more exposed to
violence. Inter-prisoner violence is quite
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common and those who suffer the most are
the poorest.

In some contexts, there is one particular type
of detainee who suffers the most, and that
is the sex-offender against children. Those
individuals are targeted by fellow prison-
ers more frequently than others. Because of
that, they require a particular degree of secu-
rity which is not always provided. Therefore,
discrimination on the grounds of the crime
which an individual has committed takes
place amongst prisoners.

[ think it should absolutely be a priority to
identify discriminatory practices in deaths
in custody, because discriminatory practices
are a fact of life and it must be assumed that
there is a serious chance that they have taken
place, for example, towards women, children
and foreigners.

ERT: Immigration detention is a growing
industry throughout the world. In your
perspective, is this a reflection of growing
intolerance and discriminatory attitudes
towards migrants? What would be a just
and fair social response to irregular mi-
gration?

Wilder Tayler: I can answer the first part
easily. Yes - there is a reflection of growing
intolerance and discriminatory attitudes to-
wards migrants in the growth of immigra-
tion detention. As for what the just and fair
social response would be - one needs to
write a PhD in order to answer that! Deten-
tion is not a just and fair social response, but
the problem is that you cannot analyse this
issue without going back to the origins of
these individuals; without assessing where
they have come from. The question of a just
and fair social response raises issues of so-
cial justice which are perhaps too broad to
address here.



Mads Andenas: The answer to your ques-
tion regarding just and fair social response
is not prison. Migrants are not criminals and
should not be treated as such. The WGAD has
a clear jurisprudence on putting migrants in
prison. Most countries do not treat migrants
as criminals: they treat them worse than
criminals. You also ask if immigration deten-
tion is a reflection of growing intolerance and
discriminatory attitudes towards migrants.
Well yes, it is difficult to look at it in any
other way. The result is that solutions other
than detention must be found. The different
ways of circumventing international law on
non-refoulement, which prohibits states from
pushing refugees back to places where their
lives or freedoms are threatened, give rise to
other questions. International law does not
any longer facilitate the different ways of lim-
iting the jurisdictional reach of human rights,
and national courts are also less inclined to
accept such arguments. | have my own views
on the just and fair social response to irregu-
lar migration, but today I keep to the legal is-
sue: it cannot be prison.

ERT: Do you think it is fair to assert that
immigration detention regimes are
shielded from the full scrutiny of hu-
man rights law, due to immigration being
widely perceived as a matter of national
sovereignty and broad discretion being
given to decision-makers as a result? If
so, what do you think needs to be done to
address inequalities and the lack of pro-
tection from discrimination that emerges
as a result? In your experience, can states
strike a better balance between protect-
ing national sovereignty and protecting
vulnerable persons and groups from dis-
criminatory treatment?

Mads Andenas: The answers here are yes. |
have two further points. Immigration deten-
tion regimes are gradually being subjected to

domestic and international judicial review.
National courts are reticent, and the ques-
tions are highly politically charged. But as
you say, immigration is widely perceived as
a matter of national sovereignty and broad
discretion is given to decision-makers as a
result. This should not include, however, the
discretion to breach human rights and put
people in prison or even worse forms of de-
tention.

At the end of last year, in the case of Diallo
(Guinea v the Congo),*® the International
Court of Justice developed international
customary law on arbitrary expulsion and
detention, in parallel with the different inter-
national human rights bodies.

Wilder Tayler: [ think that most immigra-
tion regimes, not just the detention aspects,
are overly charged by the phenomenon of
national sovereignty. National sovereignty
plays such an important role, and it excuses
a tremendous degree of discretion and flex-
ibility in the treatment of migrants. These
are regimes which allow for a large degree
of state expedience. This is why the migrant,
and the irregular migrant in particular, is
usually a member of a vulnerable section
of society. It is also true for some countries
that immigration detention facilities are the
worst. What makes it even worse is that they
are supposed to be temporary, yet they are
such a punishing environment which is ex-
perienced by individuals who have not been
charged, or who are being held only in rela-
tion to an administrative issue. Yet the con-
ditions in which they are kept are absolutely
horrendous.

We examine immigration detention facilities
during SPT visits, precisely because of the
discrimination and the vulnerability faced by
the detainees. It is still very early to assess
the impact of the SPT, and it remains difficult
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because it is still a relatively new experi-
ence. We have only conducted ten or eleven
visits so far, so it is too early to draw conclu-
sions regarding impact. [ can tell you, how-
ever, that the ability to evaluate our impact
is very much in our minds. We are a visiting
body. If we do not manage to change or pre-
vent difficult situations on the ground, then
we have not discharged our mandate. This is
something we take very much into account.
[ would say that the response from govern-
ments has tended to be mostly positive, in-
cluding in some cases where compliance
with SPT’s recommendations required the
allocation of financial resources to certain
areas.

Immigration regimes present one of the
toughest issues in the menu of trying to pre-
vent ill-treatment, precisely because these
are the regimes which are so defined by this
underlying concept of national sovereignty.
You realise that sovereign states can do so
much, despite the fact that a border is noth-
ing more than a line in the sand.

ERT: Stateless persons are amongst the
most vulnerable of all migrants and they
are the most likely to suffer prolonged
and even indefinite detention due to the
inherent difficulties of removing them
from a country. What should states do to
change this? Have you come across any
policies that can be highlighted as good
practices in this regard? Do you believe
that the failure to make special provisions
would amount to discrimination, render-
ing such detention unlawful?

Wilder Tayler: I have not found any good
practices in this regard and this is not an area
I know well. This requires more than nation-
al efforts. You need a multi-national effort to
address the issue of statelessness. Again, ul-
timately, that will require a major standard-
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setting effort to resolve this. It is amazing
that the international community has not
come together to create sets of possibilities
for people to move out of their stateless situ-
ation. This is one of the most blatant gaps in
the international regime of protection.

Mads Andenas: Again, prisons or camps are
not the answer, neither for stateless persons
nor for the wider group of migrants. It may
be surprising how refugees in some of the
world’s poorer countries, where most refu-
gees live, are integrated into the domestic
economy. There is no other reasonable al-
ternative with the large number of refugees
in some of these poor countries. However, to
keep large numbers of people in some per-
manent incarceration so as not to encour-
age other migrants (as has been done in the
richer countries), is difficult to justify on any
grounds. Many current regimes are not com-
plying with international law obligations,
and their position under domestic law will
be equally questionable. But the interna-
tional system of human rights supervision is
fragile, and this is not a field where countries
are going to queue up to establish enforce-
ment mechanisms.

Stateless persons are as you say among the
most vulnerable, and there is some assis-
tance in the case law on groups in need of
particular protection under international
law. The European Court of Human Rights
judgment in M. S. S. v Belgium and Greece'’
set out the criteria for categorising groups as
a member of a particularly underprivileged
and vulnerable population group in need of
special protection, making the state's margin
of appreciation substantially narrower and
requiring very weighty reasons for restric-
tions, amounting to a rebuttable presump-
tion. Refugees were classified as a vulnerable
group. Both states were held in violation
of Article 3 (Prohibition of Torture) of the



ECHR. Judge Rozakis, in his concurring opin-
ionin M. S. S, relied on Greece’s international
obligations to guarantee asylum-seekers cer-
tain material conditions. The Court conclud-
ed that the Greek authorities “must be held
responsible, because of their inaction, for
the situation in which [the asylum-seeker]
has found himself for several months, living
in the street, with no resources or access to
sanitary facilities, and without any means of
providing for his essential needs”. One of the
judges, Judge Sajd, was of the view that al-
though many asylum-seekers are vulnerable
persons, they cannot be unconditionally con-
sidered as a particularly vulnerable group
where all members of the group, due to their
adverse social categorisation, deserve spe-
cial protection. He pointed out that in the
context of the Dublin Convention, particular-
ly “vulnerable persons or people” refer only
to two categories within refugees - victims
of torture and unaccompanied children - and
did not amount to a rebuttable presumption.

So the European Court of Human Rights clas-
sified refugees as a vulnerable group. When
they are in detention, there are also other
factors making them more vulnerable. In my
view, the reasons for extending special pro-
tection will typically obtain even more clear-
ly and with more force in the case of stateless
persons.

ERT: How important is the principle of
proportionality in the assessment of
whether a person can be legally detained?
In this context, how important is it for
states to introduce viable alternatives to
detention in order to prevent discrimina-
tion? Do/should states have a legal obli-
gation to do so?

Mads Andenas: The principle of proportion-
ality is at the core of the international legal
system. It applies when the reach of the pro-

hibition against arbitrary detention is to be
determined, and in determining whether the
derogations and restrictions are justified.
It is not enough for the authorities to claim
some public interest: a domestic court will
require reasons, and want to see whether
a proportionality test is satisfied, includ-
ing how the relevant interests are balanced
against one another. This is the same in in-
ternational courts and human rights bodies.

In many of the situations we have discussed,
it is simply not open to states to choose de-
tention. There can be a duty to introduce vi-
able alternatives to detention to prevent dis-
crimination, and this can be a legal obligation
both under domestic and international law.
But again, detention can be arbitrary both
on substantive and procedural grounds. The
ordinary alternative to detention is of course
release. As a matter of law, the consequence
of a breach of the prohibition against arbi-
trary detention will most often just be a duty
to release.

Wilder Tayler: Detention should in principle
be a matter of last resort, and of course you
have to examine the individual case. I agree
that the principle of proportionality does
count. This is a principle of international law,
although the way it is formulated may sug-
gest to some that this is more of a guideline,
rather than a prescription. Article 9(3) of
the International Covenant on Civil and Po-
litical Rights provides that individuals await-
ing trial should not, as a rule, be detained in
custody. This is, however, formulated in the
passive voice. This is one of those legal word-
ings with a twist, where the duty-holder is
not clear. [ would say that the wording, par-
ticularly in the context in which it is, should
be understood to be there to be applied to its
full strength. The ICCPR is a binding instru-
ment and its provisions are presumed to be
binding. The states parties have assumed ob-
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ligations under the ICCPR freely - so I would
say that under no circumstances would I ac-
cept that this is just a guideline, even though
it sounds suspiciously like one. I would have
preferred a formulation which states that: “a
person awaiting trial should not be detained
in custody unless specific and well-grounded
reasons have been determined by the judge”.
That would have offered a better degree of
protection.

Detention should not be the general rule but
often it is, and it is becoming more and more
so, especially in relation to particular crimes,
such as drug trafficking, for which individuals
are sent to prison automatically, irrespective
of the seriousness of the particular offence.

ERT: Do you think that detainees or pris-
oners can or should be considered as a
vulnerable group in the context of dis-
crimination law? Is imprisonment or re-
striction of liberty a valid ground of dis-
crimination or should it be?

Wilder Tayler: This is an interesting ques-
tion. I think that, in principle, I feel disin-
clined to say that detainees or prisoners are
avulnerable group in the context of discrimi-
nation law. I see no inherent attribute in the
individual here, but rather the fact that an
individual’s liberty has been restricted. The
imposition of imprisonment, or restriction of
liberty by law, should be in principle, by law,
accompanied by protections which prevent
discrimination. There is no point of conten-
tion about that. So the mere fact of imprison-
ment should not be a ground of discrimina-
tion, in the same way that nationality, gender,
political opinion, religious creed could be.

I can give an example in support of my po-
sition. As somebody who advocates a liberal
interpretation of how imprisonment should
be used, I think it should only be used for the

The Equal Rights Review, Vol. Seven (2011)

most serious crimes, including war crimes
and crimes against humanity. | would hate to
reach the conclusion that those individuals
are being discriminated against just because
they are imprisoned.

Mads Andenas: [ just mentioned the Eu-
ropean Court of Human Rights judgment
in M. S. S. v Belgium and Greece'® which
categorises asylum-seekers as “vulnerable”
group in need of special protection. In Orsus
in 2010, the European Court had held that
the Roma minority, as a result of their his-
tory, had become a specific type of disad-
vantaged and vulnerable minority in need of
special protection. In Alajos Kiss,?® also from
2010, persons with mental disabilities were
included as a particularly vulnerable group
in society, which has suffered considerable
discrimination in the past. It will be interest-
ing to see where the Court develops this con-
cept of the “vulnerable minority”. Whether
you regard “imprisonment” or “restriction of
liberty” as a valid ground of discrimination
or not may not be so important. Those sub-
ject to such restrictions have a right to have
them subjected to an intense proportionality
review. That includes a vigorous review of
possible discrimination.

ERT: Following the question above, what
criteria should be used to decide wheth-
er certain rights and liberties should be
stripped away from prisoners and/or de-
tainees? How does one assess, for exam-
ple, whether prisoners should have the
right to vote, and is the restriction of such
aright an act of discrimination?

Mads Andenas: Here again we have a solid
body of case law emerging. Iwariczuk v Poland
from 2001%! concerned a person detained on
remand exercising his voting rights. Hirst
v The United Kingdom (No. 2)?* concerned
a blanket ban on convicted prisoners’ right



to vote which the European Court of Human
Rights held to be in violation of the right
to vote under Article 3 of Protocol No. 1 of
the European Convention on Human Rights.
Frodl v Austria®® concerned a prisoner serv-
ing a life sentence for murder in Austria. The
Austrian provisions on disenfranchisement
were more narrowly defined than in the case
of Hirst, but the provisions were still not in
conformity with the Convention as there was
no link between the offence committed and
the issues relating to elections and demo-
cratic institution.

European and international human rights
courts and bodies will continue to develop
these criteria. They are of essence to any po-
litical system and not suited for determina-
tion on a country by country basis. Countries
that want to take part in a European legal or-
der just have to accept this.

In Hirst, the UK Government submitted
that the ban was in fact restricted in its ap-
plication as it affected only around 48,000
prisoners, and made the point that this
number included those convicted of crimes
serious enough to warrant a custodial sen-
tence and not including those detained on
remand, for contempt of court or default in
payment of fines.

The European Court’s terse reply was that
48,000 prisoners was a significant figure
and that it could not be claimed that the bar
was negligible in its effects. It also included
a wide range of offenders and sentences,
from one day to life and from relatively mi-
nor offences to offences of the utmost grav-
ity. Also, in sentencing, the criminal courts
in England and Wales made no reference to
disenfranchisement and it was not apparent
that there was any direct link between the
facts of any individual case and the removal
of the right to vote.

The UK Government also submitted that
much weight had to be attached to the po-
sition adopted by the legislature and judici-
ary in the United Kingdom. The European
Court of Human Rights could just point out
that Parliament had never sought to weigh
the competing interests or to assess the pro-
portionality of a blanket ban on the right of
a convicted prisoner to vote. There had been
no parliamentary discussion on the justifica-
tion, or even the continued justification in
the light of modern day penal policy and of
current human rights standards, for main-
taining such a general restriction on the right
of prisoners to vote. The nature of the re-
strictions was in general seen as a matter for
Parliament and not for the national courts.
The UK courts had therefore not undertaken
any assessment of the proportionality of the
measure itself.

This was not a good case for British democ-
racy or rule of law. It was, however, a good
case for international human rights supervi-
sion. The compliance with the judgment in
Hirst is now turning into a major issue where
the European Court of Human Rights and the
European human rights system will not back
down. It is a bad case for the UK government
over which to pick a fight with “Europe” be-
cause it involves a matter of law and of hu-
man rights. But we all appreciate the populist
appeal of succeeding with the trick of align-
ing “Europe”, “human rights” and “prisoners”
with one another.

Wilder Tayler: [ have no doubt whatsoever
that the disenfranchisement of prisoners is
an act of discrimination. You send someone
to prison because there is a judicial decision
to restrict their liberty. In order for some-
one to be deprived of the right to vote, one
would expect to have to confront at least
an electoral offence. But any restriction of
rights has to be interpreted in a restrictive
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way. | know that, for example, in the US
where the issue of disenfranchisement is
common, it is not the actual act of discrimi-
nation that is the only cause of concern, be-
cause there is also a discriminatory effect.
There are states in the US where 25% of the
black male population is disenfranchised
because they are in jail, or because they have
been in jail and are no longer able to vote.

[ appreciate that when you restrict liber-
ty, associated rights - such as the right of
peaceful assembly or public demonstration,
or the right to have a family - will be impact-
ed as a natural consequence. However, if the
sentence imposed is a sentence of restric-
tion of liberty, the idea of disenfranchising
the detainee as an associated penalty is a
discriminatory measure.

Interviewer on behalf of ERT:
Libby Clarke
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The Equal Rights Trust Advocacy

In the period since the publication of ERR Volume 6 (March 2011), ERT has continued
with its work to expose patterns of discrimination globally and to combat inequality
and discrimination both nationally and internationally. A major component of ERT’s
advocacy work involved using the Declaration of Principles on Equality to advocate for
the improvement, amendment or introduction of equality laws and policies. Below is a
brief summary of some of the most important ERT advocacy actions.

Submission to the UPR on Thailand

On 14 March 2011, ERT made a stakeholder
submission on Thailand to the twelfth ses-
sion of the UN Office of the High Commis-
sioner for Human Rights Working Group on
the Universal Periodic Review (UPR). The
submission focussed on the treatment of Ro-
hingya “boat people” by the Thai authorities
since 2008, and urged Thailand to remedy
existing human rights violations against the
Rohingya and review its policy with regard
to the Rohingya in order to uphold its human
rights obligations.

The Rohingya are an ethnic, religious and lin-
guistic minority who live in the North Arakan
state of Burma. They were rendered stateless
through the 1982 Citizenship Law of Burma,
and their human rights and freedoms have
been systematically eroded through a series
of draconian policies, arbitrary taxes and
controls. Due to this acute discrimination
and persecution, many Rohingya flee Burma,
mainly by boat. These Rohingya “boat peo-
ple” travel across the sea via Thailand to Ma-
laysia.

In the past, Thailand has dealt with Rohingya
boat people intercepted at sea or apprehend-
ed on land through immigration detention

and informal deportation back to Burma, in
violation of the customary international law
principle of non-refoulement. In 2008-2009,
this policy changed to one of detention on
the island of Koh Sain Daeng followed by
“push-backs” into the high seas. Under this
inhumane and illegal policy, Thailand cast
over 1,100 “boat people” adrift in the sea,
on boats with no engines and little food or
water. Over 300 Rohingya died, and the rest
were rescued by Indian and Indonesian au-
thorities. Due to growing international con-
demnation, Thailand terminated this policy
in January 2009. However, recent statements
by Thai authorities regarding the deporta-
tion of Rohingya to Burma and the rescue of
91 Rohingya “boat people” - who claim they
were “pushed-back” by Thai authorities - on
the Andaman and Nicobar islands in Febru-
ary 2011, raise serious concerns that the pol-
icy has been reintroduced. Of equal concern
is the plight of 54 “boat people” who have
been in immigration detention in Bangkok
since January 2009, and fear they will be in-
formally deported to Burma.

ERT’s submitted that Thailand’s policy to-
wards, and treatment of, Rohingya “boat peo-
ple” raises serious human rights concerns.
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ERT stated that Thailand’s actions amounted
to violations of the right to life, the rights to
equality and non-discrimination, the right to
freedom from torture, cruel, inhuman or de-
grading treatment or punishment, the right
to liberty and freedom from arbitrary arrest
and detention, and the right to seek and en-
joy asylum. Consequently, ERT asked the Hu-
man Rights Council to urge the government of
Thailand to review its past actions in light of
its human rights obligations by the Rohingya,
to rectify past violations, to bring to justice of-
fenders and to ensure that future practice is
in keeping with its human rights obligations.
It also urged the government of Thailand to:

1. Review its existing immigration policy
and establish and implement a new policy
which: (i) is consistent with Thailand’s inter-
national human rights obligations; (ii) does
not discriminate against the Rohingya or any
other stateless person, irregular migrant or
asylum seeker; and (iii) ensures that every-
one is provided with effective access to law-
ful immigration procedures conducted by
civilian authorities;

2. Stop all deportations (both informal and
formal) of Rohingya to Burma, and respect
the customary international law principle
of non-refoulement in this regard;

3. Immediately cease push-backs into high
sea and take steps to ensure that this prac-
tice is not repeated;

4. Immediately release the 54 “boat people”
still in detention in Bangkok;

5. Review its existing policy of detaining
Rohingya “boat people” upon arrest, and be-
cause of their failure to pay fines;

6. Ratify the 1951 Refugee Convention and
its Protocol, and in the interim, establish a
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transparent system to process asylum appli-
cations and carry out status determination
in cooperation with the UNHCR;

7. Ratify the 1954 Convention relating to
the Status of Stateless Persons; and

8. Take steps to adopt comprehensive anti-
discrimination legislation and policies which
ensure equal rights to stateless persons un-
der Thai jurisdiction or within Thai territory.

Submission to the UPR on Moldova

On 21 March 2011, ERT made a stakeholder
submission on the Republic of Moldova to
the twelfth session of the UN Office of the
High Commissioner for Human Rights Work-
ing Group on the Universal Periodic Review.
The submission focussed on the issue of
gender discrimination and gender-based ill-
treatment in Moldova, and urged that Moldo-
va adopt comprehensive anti-discrimination
legislation and take concrete steps to ensure
gender equality.

On the basis of evidence of the prevalence of
gender-based discriminatory ill-treatment
in Moldova and limitations in existing legal
protections, ERT recommended that the Hu-
man Rights Council urge the Government of
Moldova to:

1. Take steps to adopt comprehensive anti-
discrimination legislation and policies. A
draft anti-discrimination law is currently be-
fore Parliament and the Government should
be encouraged to prioritise its finalisation
and enactment.

2. Take steps to amend Law No. 5-XVI on
ensuring equal opportunities for women and
men in order to guarantee that women have
an adequate means of legal redress for the
harm they suffer as a result of widespread



discrimination, and more specifically, dis-
criminatory ill-treatment.

3. Take steps to develop and support an in-
formation campaign on gender equality and
the roles of men and women in Moldovan
society, with the aim of overcoming the ste-
reotypes and prejudices that contribute to
gender discrimination.

4. Create an independent equality body
which would have strong powers, including
the provision of assistance to victims of dis-
crimination, research and recommendations
on improving legislation, and public educa-
tion on equality, including gender equality.

5. Take steps to ensure more effective en-
forcement of the existing legislation intend-
ed to protect women from domestic violence.
Such steps should include: (i) training of the
judiciary and law enforcement officials to
recognise the specific factors and challenges
involved in both prosecuting in cases of do-
mestic violence and ensuring that Protection
Orders are adequately enforced; (ii) alloca-
tion of funding to provide adequate shel-
ters for victims of domestic violence to en-
sure that they are not required to remain in
shared accommodation with their aggressor;
and (iii) training of social workers to provide
immediate assistance to victims of domestic
violence.

Urging the Governor of Lagos State to
Bring into Force the Lagos State Special
Peoples Bill 2010

On 28 March 2011, ERT wrote to the Gov-
ernor of Lagos State, Nigeria, urging him to
bring into force the Lagos State Special Peo-
ples Bill 2010. ERT’s letter highlighted that
the Special Peoples Bill implements Nigeria’s
international and national legal obligations,
including those under UN Convention on the

Rights of Persons with Disabilities (CRPD)
and the Constitution of the Federal Republic
of Nigeria 1999. The letter discussed key pro-
visions of the Special Peoples Bill, including:

1. The establishment of an Office for Dis-
ability Affairs: the Office is granted a broad
range of functions and responsibilities and
its establishment will meet the obligations
of Lagos State under Article 33 of the CRPD.

2. The Prohibition on Discrimination: Sec-
tion 21 sets out a broad prohibition of dis-
crimination. The prohibition of discrimina-
tion in all aspects of life is vital in order to
ensure the equality of persons with disabil-
ity. The definition incorporates Nigeria’'s ob-
ligations under Article 5 of the CRPD, as well
as its obligations under the International
Covenant on Civil and Political Rights (ICCPR)
and the International Covenant on Economic,
Social and Cultural Rights.

3. The Prohibition on Cruelty and Inhuman
Treatment: Section 22 prohibits cruelty and
inhuman treatment, mirroring Nigeria’s obli-
gations under Article 15 of the CRPD, Article
7 of the ICCPR and Section 34(1)(a) of the Ni-
gerian Constitution.

Following ERT’s submission, and the deliv-
ery by Legal Defence and Assistance Project
(ERT’s partner organisation in Lagos) of a
petition signed by one million Lagosians
to Mr Fashola on 14 May 2011, Mr Fashola
signed and brought into force the Lagos State
Special Peoples Bill 2010 on 24 June 2011.

Submission to Parliamentary Commis-
sions of Moldova on the Draft Law on Pre-
venting and Combating Discrimination

On 29 March 2001, ERT submitted written
comments to the Parliamentary Commis-
sion on Human Rights and National Minori-
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ties and the Parliamentary Commission on
Legal Affairs and Immunity of the Republic
of Moldova on the Draft Law on Preventing
and Combating Discrimination. The Draft
Law aims to ensure the enjoyment of all per-
sons’ in the territory of Moldova to equal
rights and equal treatment in political, eco-
nomic, social and other spheres of life. ERT’s
submission noted that by adopting a com-
prehensive anti-discrimination law Moldova
was taking a pivotal step towards ensuring
the fundamental human rights of all those
within its territory. It noted that while some
provisions were encouraging, there was a
need to improve a number of provisions. ERT
applied the standards contained in the Dec-
laration of Principles on Equality to provide
an analysis of the Draft Law highlighting sev-
eral problematic areas, including in relation
to the list of protected characteristics, the
definitions of prohibited behaviours and the
institutional framework established by the
Draft Law in order to ensure its enforcement.

ERT was disappointed to learn that as a
result of pressure from Orthodox religious
organisations in Moldova, the Draft Law
was withdrawn from the Parliamentary
process and returned to the Ministry of
Justice for further consideration. ERT will
continue to monitor developments in rela-
tion to the Draft Law and take further ac-
tion when necessary.

Letter to Nigerian President on Disability
Bill

On 25 May 2011, ERT wrote to the President
of Nigeria, Mr Goodluck Jonathan, to urge
him to assent to the Nigerian Disability Bill
prior to end of his current term as President,
so as to avoid the unnecessary process of this
bill being considered for a second time by the
National Assembly of the Federal Republic of
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Nigeria. ERT noted that the Nigeria Disability
Bill is a positive development in the protec-
tion of the rights of persons with disabilities
- a most vulnerable sector of Nigerian soci-
ety - who face ongoing discrimination and
stigmatisation. The Bill would align Nigeria
with other African nations, such as South Af-
rica and Ghana, which have already enacted
similar legislation to protect persons with
disabilities, and send a strong message in
relation to this important and often ignored
area of human rights protection.

ERT’s letter highlighted that the Disability
Bill implements Nigeria’'s international and
national legal obligations, including those
under the UN Convention on the Rights of
Persons with Disabilities (CRPD), The Afri-
can Charter of Human and Peoples’ Rights,
and the Constitution of the Federal Republic
of Nigeria 1999. ERT went on to discuss key
provisions of the Nigeria Disability Bill, in-
cluding: (i) the definition of disability which
reflects the drafting in Article 1 of the CRPD;
(ii) the establishment of a National Commis-
sion for Persons with Disability; (iii) the pro-
hibition of discrimination; and (iv) the prohi-
bition of harmful practices and “exploitation,
violence and abuse”.

As far as ERT is aware, Mr Jonathan has yet
to take any further action in relation to the
Nigeria Disability Bill, but it is hoped that the
passage of the Lagos State Special Peoples
Bill may further encourage him to do so.

Urging Moldova not to Deregister Recog-
nised Islamic Group

On 3 June 2011 ERT wrote to the Prime Min-
ister of Moldova to express its concern about
reports that the Islamic League, the first le-
gally recognised Muslim organisation in Mol-
dova, may be deregistered. ERT’s letter re-



ferred to the difficulties faced by members of
some religious minorities in registering their
organisations and the application of admin-
istrative sanctions to individual members of
unregistered religious groups.

ERT welcomed the registration of the Is-
lamic League, in March 2011, as a significant
positive step in protecting the equal rights of
League members to religious freedom and to
freedom from discrimination. Since their reg-
istration, Muslims have been able to practice
their religion more freely and openly, having
previously been forced to meet in private.

ERT expressed concern at reports that the
Prime Minister has pledged to review the
League’s registration. Its letter urges the
Prime Minister to ensure that any review of
the registration of the Islamic League fully
respects Moldova’s obligations under inter-
national human rights law, in particular, the
right of members of religious minorities to
equality, contained in the International Cov-
enant on Civil and Political Rights and the
European Convention on Human Rights.

As far as ERT is aware, the Prime Minister
has not taken any action with regard to de-
registering the Islamic League since the date
of its submission.

Approving Report on Declaration of Prin-
ciples on Equality at Committee on Legal
Affairs and Human Rights of the Parlia-
mentary Assembly of the Council of Eu-
rope

On 6 June 2011, the Committee on Legal Af-
fairs and Human Rights of the Parliamentary
Assembly of the Council of Europe approved
a report entitled “The Declaration of Prin-
ciples on Equality and the Activities of the
Council of Europe” at its meeting in Oslo.

The report, submitted by the Rapporteur, Mr
Boriss Cilevies, was approved by a majority
vote, following a heated debate and objec-
tions by some members. The report contains
an analysis of the current implementation of
the principles of equality and non-discrim-
ination in the member states of the Council
of Europe, and discusses the central role of
equality and non-discrimination in the pro-
tection of human rights as enshrined in in-
ternational law. It also expresses concern at
the low level of ratification of Protocol 12 to
the European Convention on Human Rights,
which extends the scope of the prohibition of
discrimination to any right set forth by law.
The report presents the Declaration of Prin-
ciples on Equality and recommends that it
be endorsed by the Committee of Ministers,
as guidance for the development of new na-
tional equality legislation, as well as the im-
plementation of existing equality provisions
in Member States.

The preparation of the report was based on
a hearing on “The Declaration of Principles
on Equality and the Activities of the Council
of Europe” held in Paris on 8 March 2011, at
which ERT provided testimony. At the hear-
ing, ERT Executive Director Dimitrina Petro-
va presented the Declaration of Principles
on Equality to the Committee, focusing on
its relationship to existing legal approaches
to equality in the Council of Europe and the
European Union frameworks, as well as ex-
plaining how the Principles could be of use
in strengthening the rights to equality and
non-discrimination in the member states.
The Committee also heard opinions on
equality standards from two other experts,
Frédéric Edel, Doctor of Law at Ecole nation-
ale d’administration (France) and Michal
Gondek, representing the European Com-
mission (DG Justice). The panel presenta-
tions were followed by a discussion in which

183

The Equal Rights Review, Vol. Seven (2011)



184

Committee members posed questions, made
comments and engaged the experts in an ex-
change of views.

Now that the report has been adopted by the
Committee it may progress to a plenary of
the Parliamentary Assembly which may de-
cide to consider further action as a follow-up
to the report.

Parallel Report on Nepal to the Commit-
tee on the Elimination of Discrimination
against Women (CEDAW)

On Monday 27 June, ERT submitted a paral-
lel report to the 4th and 5th periodic report of
the Federal Democratic Republic of Nepal (Ne-
pal) to CEDAW, calling on Nepal to strengthen
its constitutional and legislative protection of
the rights to equality and non-discrimination
in order to meet its treaty obligations. Nepal
is currently undergoing a transition - includ-
ing through a process of constitutional reform
- following the cessation of hostilities in the
country’s civil conflict. In its parallel report,
ERT argued that the reform process provides
an ideal opportunity to ensure that equality
is central to the new Constitution and Nepal’s
efforts to secure a sustainable peace. The re-
port went on to stress that fulfilment of Ne-
pal’s obligations under Article 2 of CEDAW
requires not only clear constitutional equality
provisions, but also the adoption of compre-
hensive equality legislation providing women
with effective protection from discrimination
perpetrated by others.

Relying both on the interpretation of Article
2 of CEDAW in its General Recommenda-
tion 28 and on the guidance provided by the
Declaration of Principles on Equality, ERT
argued that in order to fulfil its obligations
under Article 2, Nepal should:

1. Ensure that any new constitution contains
provisions on the right to equality which:
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a. Define the right to non-discrimination in
such a way as to meet the requirements of
Article 1 of the Convention;

b. Prohibit direct and indirect discrimina-
tion, multiple discrimination, discrimination
by association, segregation and harassment
and make provision for the achievement of
substantive equality;

c. Explicitly prohibit discrimination on
grounds of sex, gender, pregnancy or mater-
nity, civil, family or carer status, age, disabil-
ity, sexual orientation and gender identity;

d. Provide a test for the incorporation of
new grounds of discrimination in line with
that recommended in the Declaration of
Principles on Equality;

e. Prohibit discrimination against all per-
sons within the jurisdiction of Nepal, rather
than solely citizens;

f. Prohibit discrimination by state and
non-state actors, in all areas of life governed
by law.

2. Enact comprehensive equality legisla-
tion, ensuring that it would:

a. Prohibit discrimination in all areas of life
governed by law, including but not limited
to: education, employment, social security
(including pensions), housing, provision of
goods and services (including public servic-
es), clubs and associations;

b. Prohibit direct and indirect discrimina-
tion, multiple discrimination, discrimination
by association, segregation and harassment;

c. Provide measures for legal aid provision,
the transfer of the burden of proof, standing
for interested parties in discrimination cas-



es and other measures necessary to ensure
adequate access to justice for victims of dis-
crimination;

d. Provide sanctions which are effective,
proportionate and dissuasive and which en-
sure appropriate remedies for those whose
right has been breached; and

e. Require the state to take all necessary
measures to eliminate discrimination and
promote equality, including through the
adoption of special measures, and set out
conditions for the appropriate implementa-
tion of such measures.

Defending the UK Equality Act 2010
against Government’s Revision Plans

On 29 June 2011, ERT wrote to David Cam-
eron MP, Prime Minister of the UK, calling on
him not to repeal or emasculate the Equal-
ity Act 2010, stating that such a move would
both damage the UK’s international repu-
tation and limit the UK’s ability to meet its
international law obligations to respect, pro-
tect and fulfil the rights to equality and non-
discrimination. The letter was a response
to the inclusion of the Act in the Red Tape
Challenge - a consultation on the impact of
regulations which are perceived to affect
business performance - and focused on the

international dimensions of any decision to
repeal or weaken the Act.

ERT’s letter stated that the Actis the principle
mechanism through which the UK meets its
obligation to protect the right to non-discrim-
ination under a range of international instru-
ments, including the International Covenants
on Civil and Political Rights and Economic,
Social and Cultural Rights and the European
Convention on Human Rights. It stressed that
the Act is also the key mechanism through
which the UK meets its obligations to fulfil
and promote the right by taking measures
to address substantive inequality, including
through the adoption of equality policies and
action plans and the positive action designed
to accelerate progress towards equality.

ERT argued that the Act forms a key pillar of
the UK’s international reputation as a coun-
try which is concerned with the protection
and promotion of human rights. Drawing on
ERT’s experience advocating the adoption
of comprehensive equality legislation in a
range of different states, the letter stressed
the extent to which ERT’s own work has
drawn on the UK experience. It highlighted
the increasing extent to which concepts
and principles from the Act are being relied
upon as an example in efforts to develop
new equality legislation outside the UK.
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Update on Current ERT Projects

Greater Human Rights Protection for
Stateless Persons in Detention

The purpose of this project, which started in
2008, is to contribute to strengthening the
protection of the equal rights of stateless
persons, particularly in the context of immi-
gration, security and criminal detention.

In the first half of 2011, ERT participated in
a number of meetings in a growing network
of organisations concerned with aspects of
statelessness. For example, in May 2011, ERT
took part in a UNHCR and OHCHR led inter-
national roundtable on alternatives to de-
tention in Geneva, speaking on alternatives
to detention in the context of statelessness.
Also in May 2011, ERT conducted a session
on stateless Rohingya at the University of
Galway Summer School on Migrant Rights.
Since March 2011, ERT has worked to final-
ise its draft Guidelines on the Detention of
Stateless Persons (published in the Special
section of this issue.) The document has also
been sent out to key experts in the fields of
detention, statelessness, refugees and human
rights for their review of the draft. In recent
months ERT has carried out a comprehensive
analysis of the manner in which UN treaty
bodies have addressed statelessness and re-
lated human rights challenges in their work
and on the relevance of statelessness as an
issue to the specific mandate of each treaty
body, with the intention of lobbying them to
focus more on statelessness in the future.

ERT has continued its advocacy in the UK.
ERT is an active member of the UK Deten-
tion Forum. In March 2011, Amal de Chick-
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era made a presentation to the Forum on
alternatives to detention with a specific fo-
cus on statelessness. On 13 April 2011, ERT
co-signed a letter to the Parliamentary Joint
Committee on Human Rights urging a re-
form of immigration detention, and in June
2011, it participated in the second Parlia-
mentary meeting on immigration detention.
In February 2011 ERT met with Tom Brake
MP (LibDem) and convinced him to, from
time to time, ask parliamentary questions on
statelessness on ERT’s behalf and to cham-
pion the issue. Since then, at ERT’s request,
Mr. Brake has asked several parliamentary
questions and tabled a few written questions
on statelessness. ERT continued to act as an
advisor to Asylum Aid and UNHCR in the de-
livery of their statelessness mapping project.
On 23 June 2011, ERT participated in the
second Asylum Aid Expert Meeting at which
the research findings of the project were dis-
cussed in preparation for their report launch
in November 2011.

Regarding advocacy at the European level,
ERT has worked on a special edition on
statelessness of the European Journal of
Migration and Law. It will comprise five
articles and an introduction, and will be
published as the 3rd issue of the Journal
in 2012. In February 2011, ERT partici-
pated in a meeting on the implementation
of the European Returns Directive at the
University of Nijmegen. In April 2011, ERT
entered into discussions with a number of
key stakeholders with a view to establish-
ing a European Network on Statelessness.
The first meeting of the Network was held
in London on 20 July 2011.



In the first half of 2011, ERT has been work-
ing on creating a new website on stateless-
ness, intended as a leading resource for NGO
staff, policy makers, students and academ-
ics. The website will have the domain name
www.statelessness.net and is planned to go
live later in 2011. It will have an authorita-
tive database on statelessness, testimonies
of stateless persons, an interactive world
map on statelessness, toolkits and trainings
for NGOs on statelessness, a description of
ERT’s work on statelessness, an audio-visual
section and various other features. ERT is
currently producing content to be uploaded
on the website.

The outcomes and impact of this project so
far include: (1) integrating statelessness as
a key issue of the international movement to
end arbitrary detention - ERT has worked in
close partnership with the International De-
tention Coalition, UNHCR, OHCHR and other
key players to highlight statelessness as an
important issue which must be addressed
by immigration detention regimes; (2)
changing attitudes of civil society towards
statelessness - as more NGOs around the
world begin new projects on statelessness
and/or to integrate statelessness into their
existing work, the issue is being increas-
ingly recognised as an important human
rights issue which must be addressed. ERT
has been one of the catalysts in this regard,
and will be in a position to do more work in
this area after its website on statelessness
goes public; (3) filling a documentation and
knowledge gap on statelessness - ERT’s re-
port Unravelling Anomaly has been widely
acknowledged as a key text on statelessness
which has filled a research gap and serves
as a useful resource to academics, activists
and policy makers. The focus on detention

and the highlighting of the connection be-
tween statelessness and lengthy immigra-
tion detention has resulted in many organi-
sations addressing immigration detention
from a statelessness perspective; and (4)
promoting statelessness as a human rights
issue - while ERT’s impact in this regard is
yet to be seen, it is an area in which ERT’s
contribution continues to grow.

The Unified Perspective on Equality and
LGBT Rights

In September 2009, ERT launched a project
aimed at showing how the unified approach
to equality can enhance LGBT rights. One as-
pect of this project is to explore the possibil-
ity for promoting LGBT equality in countries
with Islam. In the first half of 2011, ERT pre-
pared for publication a study focusing on the
use of equality and non-discrimination law
in advancing LGBT rights in countries of the
Commonwealth, with a special reference to
the decriminalisation of same sex conduct,
and a study on LGBT equality in countries
with Islam, including secular states. The
study on the use of equality law will be pub-
lished as a chapter in a forthcoming book,
and the paper on LGBT and Islam is awaiting
peer review.

The expected outcomes of this project in-
clude: (1) better understanding among civil
society and other actors of the potential of
using equality law principles and concepts
in efforts to decriminalise same sex sexual
conduct; (2) better understanding of the
strategic choices for enhancing LGBT equal-
ity in countries with Islam; and (3) improved
dialogue between LGBT groups, faith-based
actors and civil society, particularly human
rights organisations.
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Developing Resources and Civil Society
Capacities for Preventing Torture and
Cruel, Inhuman and Degrading Treat-
ment of Persons with Disabilities: India
and Nigeria

This project commenced in November 2010
with partner organisations in India (Human
Rights Law Network) and Nigeria (Legal
Defence and Assistance Project). Its overall
objective is to reduce the incidence of tor-
ture and ill-treatment of persons with dis-
abilities.

In January 2011, ERT travelled to Lagos and
to Delhi and conducted planning meetings
with its partners. The project teams in Nige-
ria and India have spent the first quarter of
2011 working on national baseline studies,
following detailed guidelines developed by
ERT, and aimed at providing an assessment
of: (i) the main patterns of discriminatory
ill-treatment against persons with disabili-
ties in their respective countries; (ii) the
international and domestic law obligations
relevant to the discriminatory ill-treatment
of persons with disabilities; and (iii) the ex-
isting capacity of civil society organisations
and lawyers to identify and challenge such
discriminatory ill-treatment. The teams are
carrying out monitoring and documenta-
tion of discriminatory ill-treatment against
persons with disabilities in different geo-
graphical areas.

Strengthening Human Rights Protection
of the Rohingya

In March 2011, ERT began to implement this
30-month project, the overall objective of
which is to strengthen human rights protec-
tion for the Rohingya. In March-July 2011,
the project was in its planning phase, includ-
ing the formation and meetings of a Project
Advisory Group and a Project Management
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Committee; a review of existing literature
on the Rohingya; meetings with experts in
the field, etc. During this period, Amal de
Chickera had an email discussion with Saiful
Huq Omi on the Rohingya issue posted on
the website of the Magnum Foundation
and available at: http://www.magnum-
foundation.org/emergencyfund/projects.
html?code=10EF007#START

Promoting Better Implementation of
Equality and Non-discrimination Law in
India

This project started in May 2009 and is be-
ing implemented in partnership with the Hu-
man Rights Law Network with the objective
of developing the capacity of Indian NGOs,
lawyers and judiciary to implement equality
and non-discrimination law through promo-
tion of national, regional and international
standards and best practice. In the first half
of 2011, ERT worked on a book-sized publi-
cation on equality and discrimination in In-
dia, which will include chapters on discrimi-
nation based on gender, disability, sexual ori-
entation, religion, caste, etc.

The outcomes of the project so far include:
(1) an increased capacity on modern equal-
ity law among civil society organisations,
lawyers and judges, achieved through train-
ing of NGOs and lawyers (Mumbai, 2009)
and a judicial colloquium for judges of the
Supreme and High courts of India (Delhi,
2011); (2) a tangible impact on the capacity
of Indian lawyers and civil society organi-
sations to litigate equality cases in India.
The participants in the 2009 training ses-
sions have proceeded to apply international
and comparative standards on equality and
non-discrimination when litigating on dis-
crimination issues before the Indian courts,
including in the following cases:



i) Laxmi Mandal v Deen Dayal Hari Nager
Hospital & Ors W.P. 8853/2008, and Jaitun v
Maternity Home, MCD, Jangpura & Ors W.P.
No.10700/2009, Delhi High Court;

ii) ICHRL v Indian Railways (April 2010),
Bombay High Court;

iii) Special Educators Case (2010), Delhi
High Court;

iv) Syed Bashir-Ud-Din Qadri v Nazir Ahmed
Shah & Ors (March 2010), Supreme Court;

v) AICB v Indian Railways (Feb 2010), Su-
preme Court;

vi) Naresh Gangaram Gosavi and another v
Chembur Education Society (2011), Bombay
High Court;

vii) The National Association of the Deaf v
Union of India and Ors (WP (C) 10849/2009),
Delhi High Court.

It is anticipated that the impact of the pro-
ject will be further strengthened after the
publication and distribution of the study on
equality and non-discrimination law later in
2011, as lawyers, judges and activists will be
able to use it as a useful reference for the de-
velopment of international and comparative
law arguments in equality cases.

Kenya: Empowering Disadvantaged Groups
through Combating Discrimination and
Promoting Equality

In July 2009, ERT started work on this pro-
ject with the purpose to enable Kenyan civil
society organisations to be key players in
building a national anti-discrimination re-
gime. ERT is working with two local partner
organisations - the Federation of Women
Lawyers (FIDA Kenya) and the Kenya Human
Rights Commission (KHRC), on a range of ac-
tivities, with a view to promoting the adop-
tion of comprehensive anti-discrimination
legislation, including the development of a
draft comprehensive law and the adoption of
a joint advocacy strategy.

Since October 2010, ERT and its partner or-
ganisations have been engaged in sustained
advocacy to build support for the adoption
of a new equality Bill. Efforts have centred
on the opportunity provided by the passage
of the new Constitution, which requires the
government to introduce legislation to es-
tablish a new Kenya National Human Rights
and Equality Commission (KNHREC). ERT
and its partners have taken the approach
of arguing that this legislation must contain
the substantive provisions for equality law
included in the Legislative Map, a document
of principle agreed among civil society or-
ganisations, based on the Declaration of
Principles on Equality.

In late February, the project partners is-
sued a Legislative Advisory on the content
of legislation required by Article 59 of the
Constitution, and sought meetings with
various key ministries. In March, the part-
ners met with the Parliamentary Commit-
tee on Equal Opportunities, the National
Council for Persons with Disabilities, the
Kenyan National Human Rights Commis-
sion (KNCHR) and the National Gender and
Development Commission.

The project’s final two one-day workshops -
aimed at lawyers and the media - took place
in Nairobi in February and March 2011. The
lawyers’ workshop was organised in partner-
ship with the Law Society of Kenya and was
accredited as part of their ongoing profes-
sional education programme. The workshop
combined technical training with awareness-
raising about the importance of comprehen-
sive equality law and was highly successful
at building support among 40-50 members
of the Kenyan bar. The media workshop
was aimed at sensitising different sections
of the media to the partners’ proposals for
comprehensive equality law; it started with
a breakfast meeting for editors and senior
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correspondents, and continued with training
modules for reporters.

The lawyers’ workshop was delivered along-
side a public debate on proposals for the
adoption of comprehensive equality law. The
panel for the debate included Commissioner
Lawrence Mute from the KNHRC, Mumbi
Ngugi from the Albinism Foundation of East
Africa, Tom Kagwe from the KHRC, and Bar-
bara Cohen, ERT consultant. The debate re-
ceived excellent coverage from the national
media, including a number of national TV
networks.

In April 2010, ERT’s partners continued
to engage in discussions over the content
of planned legislation to establish a new
KNHREC (or its successor commissions).
Different government departments and
Commissions engaged in discussions on
the future KNHREC: in mid-April, the Min-
istry of Justice published three Bills for the
establishment of three separate Commis-
sions, while the KNHRC published a Bill to
establish a single Commission. ERT engaged
its partners in discussions on responses to
these developments, and provided com-
mentary on the various draft Bills. A stake-
holder forum was convened to discuss these
options on 6 May 2011, and ERT’s partners
were invited to attend and to make a pres-
entation on the need for legislation estab-
lishing any Commission(s) to incorporate
substantive equality law, as contained in the
partners’ Legislative Map. ERT and its part-
ners cooperated with the KNCHR on the de-
velopment of a bill to establish the KNHREC,
incorporating the content of the Legislative
Map, and as a result, a draft Human Rights
and Equality Bill 2011 was produced at
the end of May 2011. The draft Bill was the
subject a stakeholder discussion on 3 June
2011, and was further amended thereafter.
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ERT has provided comments on both drafts;
these comments have been collated with
comments from Kenyan members of the
project working group and fed back to the
KNHRC for consideration in the production
of a third draft. Although the chances for
adopting substantive equality legislation
in Kenya at this time (August 2011) appear
slim, due to opposition by majorities in both
parliament and government, it is clear that
the momentum created by the current cam-
paign will ensure that further advocacy ef-
forts will continue over the next few years,
after the establishment of a national human
rights and equality body.

Overall, this project has achieved its pur-
pose: ERT has overseen a process through
which civil society has taken a leading role
in defining a national anti-discrimination
regime in Kenya. Civil society organisations
have developed draft comprehensive equal-
ity legislation and built and implemented
an advocacy strategy for its adoption. The
members of a working group established
under the project have assumed a role as
national experts on equality law. The advo-
cacy effort has been sufficiently successful
at making the case for integration of sub-
stantive equality legislation into forthcom-
ing legislation.

Kenya: Embedding Equality under Ken-
ya’s New Constitution

This project aims to build on the project de-
scribed above and is run by ERT in partner-
ship with the Kenya Human Rights Commis-
sion (KHRC). It envisages the development
of a detailed country report on discrimina-
tion in Kenya; delivery of training to judg-
es, health and education professionals and
MPs; development of six strategic litigation
cases on new elements of the law intro-



duced by the new Constitution; and devel-
opment and delivery of a public awareness
“Your Rights” campaign about the scope of
the right to non-discrimination under the
new Constitution. The project commenced
on 1 October 2010.

In March 2011, ERT undertook a six-day
research visit to Kenya facilitated by KHRC.
The team travelled to a range of locations
across the country (including Central, Nyan-
za and Coast provinces) and interviewed a
variety of groups including women, persons
with disability, persons living with HIV/
AIDS, men who have sex with men and per-
sons with albinism. In addition, the team
sought to investigate patterns of ethno-
regional discrimination in respect of politi-
cal representation and access to resources.
In this respect, the team conducted focus
groups with a Luo community in Nyanza
province, as well as interviewing members
of a Turkana community which has been
the victim of discriminatory resource and
planning policies. The team then travelled
to Wajir, in the marginalised North East of
the country to conduct further focus groups
and interviews. A final draft of the report
has been completed in the first week of May
2011. Plans are currently being developed
for the four training workshops which will
be delivered by the project partners and
work is on-going on strategic litigation.

Kenya: Promoting LGBTI Rights in Kenya
in a Unified Equality Framework

In October 2010, ERT launched a third pro-
ject in Kenya whose purpose is to utilise the
unitary framework on equality in promot-
ing LGBTI rights. It is implemented together
with two project partners, Gay and Lesbian
Coalition of Kenya (GALCK) and Kenyan Hu-
man Rights Commission (KHRC).

Since the beginning of 2011, ERT has contin-
ued to gather information following on ex-
tensive field research conducted in late 2010.
In June-August, ERT and its partners worked
toward a feasibility study on strategies to
promote equality in Kenya, inclusive of sex-
ual orientation and gender identity. This
included a week-long field research, during
which six focus group discussions and over
20 in-depth interviews with key individuals
were conducted in Kisumu and Nairobi. The
research focused on exploring strategies for
institutional strengthening of the equality
movement.

The project’s impact consists in creating
preconditions for better protection from dis-
crimination of the legal rights of LGBTI and
other vulnerable groups. Specifically, this
means: (1) stronger, more confident and bet-
terincluded constellations of LGBTI activists;
(2) improved understanding among the tar-
get groups of equality as a right and as a val-
ue on which broader consensus is needed in
present-day Kenya, and of the link between
the different strands of equality and equal-
ity of sexuality; (3) increased accountability
of the Kenyan government with a view to its
obligation to promote equality and protect
against discrimination, including on grounds
of sexual orientation and gender identity; (4)
better enforcement of existing equality law
and policies, including in respect to LGBTI
persons; and (5) contribution to the devel-
opment of comprehensive national equality
legislation and policies giving effect to the
universal right to equality.

If the project and especially the feasibility
study succeed in influencing decision-mak-
ers, it may result in a larger coordinated
investment in equality in Kenya and the
region, inclusive of sexual orientation and
gender identity.
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Kenya: Improving Access to Justice for
Victims of Gender Discrimination

This project, which commenced on 1 April
2011, has as its purpose to enable Kenyan
women to secure legal remedies and en-
hanced protection from discrimination by
adding an equality component to free com-
munity based legal services. The project is
implemented with a partner organisation,
the Federation of Women Lawyers Kenya
(FIDA-Kenya) and its planned duration is
four-and-a-half years.

In April 2011, the ERT project team met to
finalise roles and planning. Members of the
project team also held detailed planning
discussions with the project partners. ERT
appointed an Independent Selection Com-
mittee which has selected the first 10 par-
ticipating community-based organisations
(CBOs) to be beneficiaries of the project. In
May-July 2011, ERT and FIDA have under-
taken the necessary steps to establish le-
gal advice services at the first 10 CBOs, as
required by the project plan. In June 2011,
the feasibility study for the project was com-
pleted. The study provided information on:
Kenyan law and patterns of discrimination;
potential CBOs with the capacity to provide
community based legal services in discrimi-
nation matters that may be appropriate to be
selected to participate in the project; and the
current capacity of CBOs and lawyers to in-
form the training programme.

In early July, a handbook for use by partici-
pating CBOs was completed. The handbook
provides information on Kenyan law as well
as on how to set up, provide and administer
community based legal services in discrimi-
nation matters under the project. On 18-22
July 2011, ERT provided training on equal-
ity law, and on establishing and providing
community based legal services in discrimi-
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nation matters to the first ten participating
CBOs and ten lawyers who would be paired
with the CBOs.

Malaysia: Empowering Civil Society to
Combat Discrimination through Collec-
tive Advocacy and Litigation

Launched in March 2010, this project has
the general purpose to strengthen the role
of Malaysian civil society in implementing
equality and anti-discrimination provisions
enshrined in the Federal Constitution, in
line with international law. ERT has over-
all responsibility for the implementation of
the project and its local partner is the Kuala
Lumpur-based NGO Tenaganita.

Honey Tan delivering training to lawyers

and human rights activists in Kuala Lumpur, June 2011.

In 2011, Tenaganita continued to host meet-
ings of the Equality Forum, each of which
was attended by at least 30 NGO representa-
tives. The fifth meeting of the Equality Forum
took place on 22 May 2011, and focussed on
the issue of discrimination against migrant
workers in Malaysia. A training workshop
on equality and non-discrimination law took
place on 24-26 June 2011 in Kuala Lumpur.
ERT and Malaysian trainers have worked
together during April and May to finalise
the training programme, which provided an
introduction to: (i) basic concepts and over-
arching principles of equality law; (ii) the
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main issues relevant to litigating on wom-
en’s rights and gender discrimination, with
a particular focus on CEDAW as one of the
few international human rights conventions
which Malaysia is a party to; and (iii) Malay-
sian equality law and the manner in which
the Malaysian courts approach the issues of
equality and non-discrimination. The train-
ing participants represented a broad range
of interest groups, and this ensured many
lively discussions and the initial formation of
collaborative alliances which are one of the
main objectives of this project. The partici-
pants will now be involved in developing an
advocacy strategy which will be presented
at a Stakeholder Roundtable in September
2011, and pursued further by the Equality
Forum thereafter. In an attempt to assist the
use of strategic litigation to promote equal-
ity, ERT is currently preparing a legal brief to
be submitted in support of a case in which
four transgender applicants are challeng-
ing, by way of judicial review, the Shari’a law
which criminalises cross-dressing (see Testi-
mony section in this issue).

Moldova: Strengthening Legal Protection
from and Raising Awareness of Discrimi-
natory Ill-treatment in the Republic of
Moldova, Including Transnistria

This project, in which ERT is a partner to
a Moldovan NGO - Promo-Lex - has two
general objectives: (1) to contribute to
strengthening the legal protection from
discriminatory ill-treatment; and (2) to
raise awareness of stakeholders on dis-
criminatory ill-treatment. ERT has been
responsible for certain aspects of the pro-
ject related to building the capacity of local
stakeholders on equality law issues.

On 15 March 2011, ERT participated in an
event which marked the publication of Vol-
ume 5 of The Equal Rights Review in Roma-

nian. The event took place in Chisinau and
was attended by approximately 50 young
lawyers and judges. ERT and Promo-Lex
made presentations on hate crime against
members of the LGBT community. This
event was well-timed as during the same
week, the homophobic lobby in Moldova
was challenging the inclusion of sexual ori-
entation as a prohibited ground of discrimi-
nation in the draft Anti-Discrimination Bill
which was before the Moldovan Parliament.
ERT subsequently sent a letter to the mem-
bers of the two Parliamentary Commis-
sions responsible for considering the draft
Anti-Discrimination Law, urging them to
enact the legislation with certain suggested
amendments based on the Declaration of
Principles on Equality.

On 7 July 2011, ERT participated in a public
event which marked the publication of Vol-
ume 6 of The Equal Rights Review in Roma-
nian. ERT gave an introduction to Volume
6 and then spoke, alongside Promo-Lex, on
the discriminatory ill-treatment of persons
with disabilities. This was the last of three
public events in Chisinau under this project.
These events have provided a valuable op-
portunity to promote the unitary perspec-
tive on equality in relation to a broad range
of equality issues.

Solomon Islands: Empowering Disadvan-
taged Groups through Human Rights and
Equality Training

ERT is a partner to this project whose main
implementer is the Honiara office of the Sec-
retariat of the Pacific Community. The spe-
cific objective of the project is to build the ca-
pacity of Solomon Islands civil society organ-
isations to provide basic and wide-reaching
training on human rights and equality with
a view to building and strengthening the na-
tional human rights regime.
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In March 2011, ERT conducted two-week
long training for human rights activists on
equality and non-discrimination law, with
a particular focus on gender discrimina-
tion and violence against women which
has been identified as one of the most sig-
nificant discrimination issues in the Solo-
mon Islands. The first week of the training

ERT Legal Officer Libby Clarke (centre) and SPC

Legal Officer Ruby Awa (front left) with trainees during
field research in Malaita, Solomon Islands, March 2011.

covered human rights and equality law
concepts, gender discrimination, violence
against women and monitoring and docu-
mentation skills. The second part of the
training was carried out in the form of
practical skills training during field work,
where ERT mentored the activists in lead-
ing community focus groups and inter-
views with victims of discrimination. Fol-
lowing this training, the trainees continued
to carry out similar field work in their re-
spective regions of the Solomon Islands.
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Sudan: Empowering Civil Society in Sudan
to Combat Discrimination

This project, which started on 4 October
2010, is aimed at developing civil society
capacity through training, elaboration of a
country report on discrimination, and estab-
lishment of a civil society coalition to under-
take advocacy. In so doing, the project aims
to increase the space available for civil soci-
ety advocacy on human rights issues, in a so-
ciety where civil society freedoms have been
severely restricted in recent years. Given the
difficult conditions in Sudan at the present
time, the project’s objectives have been care-
fully considered and the targeted outcomes
have been set according to what is thought to
be feasible in the country context.

In the first week of June 2011, ERT’s local
partners, the Sudanese Organisation for Re-
search and Development (SORD), were in-
formed that the Ministry of Humanitarian
Affairs had refused permission for ERT train-
ers to enter Sudan, pursuant to an applica-
tion made in March 2011. While awaiting the
Ministry’s response, the partners had begun
to develop a contingency plan for delivery of
the workshops outside Sudan.

The partners have made progress on estab-
lishing formats for research on discrimina-
tion and inequality in Sudan. In June and July
2011, SORD convened meetings in Khartoum
attended by participants from different Su-
danese CSOs to finalise the distribution of
the research work among NGO representa-
tives, to be carried out in different regions of
Sudan (Khartoum, Kassala, White Nile, River
Nile, and South Darfur).

Sudan: Equality and Freedom of
Expression

ERT launched this project in October 2010,
with the objective of enhancing the abil-



ity of Sudanese human rights defenders and
journalists to use equality and human rights
law concepts in their work, and to be aware
about the need to balance freedom of expres-
sion with the right to non-discrimination,
including in the form of freedom from hate
speech. ERT works with anonymous Suda-
nese consultants operating from outside and
inside Sudan. With support from the project,
journalists are continuing to write for Su-
danese and international media on human
rights issues.

Guyana: Empowering Civil Society to Chal-
lenge Homophobic Laws and Discrimina-
tion against LGBTI Persons

This year-long project started in October
2010. Its objective is building the capacity
of civil society to challenge discrimination
against LGBTI persons, by both increasing
the technical skills and capacity of LGBTI
organisations and by fostering improved co-
operation between LGBTI organisations and
other human rights NGOs. ERT’s project
partner is the Society against Sexual Ori-
entation Discrimination (SASOD) based in
Georgetown.

In January 2011, ERT and SASOD engaged
in the completion of the project baseline
study, to serve as a basis for focusing pro-
ject activities. In the last week of May 2011
ERT delivered two workshops, facilitated
by a number of Caribbean co-trainers. The
workshops provided an introduction to hu-
man rights law, an introduction to the key
concepts in equality and non-discrimina-
tion law, an overview of the Bill of Rights
in the Guyanese Constitution and an over-
view of Guyanese law on equality and non-
discrimination. The training participants
represented a range of groups vulnerable
to discrimination, including women, LG-
BTI persons, persons with disability and

persons living with HIV and AIDS, together
with a number of other interested institu-
tions and organisations. Many of the partici-
pants came from organisations involved in
service provision for vulnerable groups and
had little prior knowledge of law, advocacy
or human rights. Efforts were made to cus-
tomise ERT’s standard training materials to
ensure relevance for the participants.

On 30 May, SASOD convened a second round-
table under this project, bringing together
20 different organisations to discuss the es-
tablishment of a Guyanese Equality Forum.
Participants agreed to establish the Forum,
and made significant progress on agreeing a
mission statement, leadership structure and
action plan.

Discrimination and Torture in Nigeria

This project, which started in the autumn of
2010, has as its objective to provide prac-
tical and legal assistance to victims of dis-
criminatory torture in Nigeria. Since the
start of the project, ERT and its partner in
Nigeria, the Legal Defence and Assistance
Project (LEDAP), have delivered direct legal
assistance to 20 victims of torture arising
from discrimination.

From January 2011, ERT began implement-
ing a new cycle of the project, aimed at pro-
viding direct assistance to 25 victims of tor-
ture in Nigeria (in partnership with LEDAP).
Under this cycle, ERT reviewed 15 new cases
identified by LEDAP. LEDAP commenced
court proceedings in most of these cases and
also provided medical, psychological and
social assistance to the victims who were in
need of such services. In addition to this, con-
tinued legal assistance was provided to eight
victims of torture who had been provided
with assistance under the previous cycle.
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Indonesia: Empowering Civil Society to
Use Non-discrimination Law to Combat
Religious Discrimination and Promote
Religious Freedom

The overall objective of this project, which
started on 1 November 2010, is to empower
civil society in Indonesia to use non-discrim-
ination law in combating religious discrimi-
nation and promoting religious freedom.
ERT works with two Indonesian partners.

In February 2011 ERT visited Indonesia to
coordinate activities with the project part-
ners. ERT also met and interviewed repre-
sentatives of two minority religious groups,
the Ahmaddiya and the HKBP Christian
minority, and participated in a delegation
to the National Human Rights Commission
(Komnas HAM). ERT and its partners have
prepared a baseline study which has been
instrumental in conducting three training
workshops in June 2011. The workshops
provided an introduction to equality law,
and examined the intersection between the
right to non-discrimination and the right to
freedom of thought, conscience and belief,
and had a focus on religious discrimination.
The workshops were targeted at lawyers and
paralegals from local legal aid institutes. The
training participants included a large num-
ber of representatives from the Indonesian
Legal Aid Foundation’s (YLBHI - one of ERT’s
partners) network of local offices across In-
donesia, together with staff from leading
human rights organisations and some rep-
resentatives of religious minority groups.
Feedback from participants was good and
evaluation forms indicated a clear increase
in capacity to understand and apply the
rights to equality and non-discrimination in
documentation, litigation and advocacy.

While in Indonesia, ERT took part in a press
conference to publicise the conviction of two
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members of the Baha'i community for of-
fences related to proselytising. At the press
conference - which was also attended by
members of the Indonesian Human Rights

ERT Legal Director Paola Uccellari (third from left) and ERT
Advocacy and Communications Officer Jim Fitzgerald

(third from right) with staff from YLBHI and ELSAM
during training workshops, Bogor, Indonesia, June 2011.

Commission and the Special Representative
of the Baha'i to the United Nations - ERT ex-
pressed its concerns that the state may have
failed in its duty to respect and protect the
right to non-discrimination on grounds of
religion of the individuals concerned.

YLBHI has selected five of its local legal aid
offices to receive sub-grants to undertake
field research on patterns of discrimination
identified through the desk-based research
for the baseline study. The second project
partner, the Institute for Policy Research
and Advocacy (ELSAM) is in the process of
undertaking further desk research to sup-
plement work done for the baseline study,
and is liaising with YLBHI to ensure that sub-
grantee research is properly directed.

Belarus: Empowering Civil Society in Be-
larus to Combat Discrimination and Pro-
mote Equality

This project started in December 2010. Its
objectives are to improve knowledge of dis-
crimination law among NGOs in Belarus to
enable them to monitor and report on dis-

Photo credit: The Equal Rights Trust
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crimination and to bring discrimination cas-
es to courts; and to create a coalition of NGOs
with a joint advocacy platform on issues of
discrimination. ERT works with an informal
partner based in Minsk - the Belarusian Hel-
sinki Committee.

ERT Legal Director Paola Uccellari (centre)

delivering training workshop on equality and
non-discrimination law in Minsk, June 2011.

In February 2011, ERT travelled to Minsk
for the launch of the project activities. Since
February, the partners have been working
on a study to provide an accurate picture of
NGOs and lawyers’ needs, and a workshop on
equality law was conducted by ERT in Minsk
in June 2011. The training programme was
divided into two days, with Day One provid-
ing an introduction to basic concepts and
overarching principles of equality law, and
Day Two consisting of an analysis of the Be-
larusian context and discussions around ad-
vocacy priorities and strategies. In the subse-
quent months, the work is focusing on docu-
mentation of cases of discrimination as well
as selection of cases for legal action.

Jordan: Addressing Discrimination and
Violence against Women in Jordan

The objective of this project, which started in
January 2011, is to contribute to the protec-

tion of women from all forms of discrimina-
tion in Jordan at the societal and legal level.
ERT is implementing this project in Jordan
as a partner to Mizan, a Jordanian organisa-
tion which is one of the most prominent and
active human rights and legal defence NGOs
in the Middle East. In February and March,
ERT worked in Amman with the partner, and
gave a talk to the lawyers’ network of Mizan
on strategic litigation. ERT also met with the
Dean of the Law Faculty of the Middle East
University, Professor Mohammad Alwan,
who is coordinating the project’s study on
gender discrimination. In April ERT pre-
pared detailed guidelines for the study and
send them to the partner to guide their re-
search and drafting.

Croatia: Empowering Civil Society through
Training and Establishing a Croatian
Equality Forum

Work on this project began in May 2011.
The project envisages the provision of train-
ing on equality and non-discrimination law,
production of a toolkit on equality and non-
discrimination law for Croatian CSOs and le-
gal professionals, and the establishment of
a Croatian Equality Forum bringing togeth-
er a minimum of 30 civil society organisa-
tions working on issues related to equality
and non-discrimination law. ERT will visit
Croatia in August 2011 to undertake discus-
sions with the project partners, the Croatian
Law Centre and Association for Protection
of Human Rights and Citizen's Freedoms
(HOMO). The partners are currently work-
ing on a needs assessment study which will
be the basis of future training and other ca-
pacity building work.
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ERT Work Itinerary:
January — June 2011

January 11, 2011: Held one-day project development meeting with Nigerian partner Legal
Defence and Assistance Project, in Lagos, Nigeria.

January 14, 2011: Participated in a hearing on “Education and Training: Tools for Roma
Education”, organised by the European Economic and Social Committee, and spoke on:
“Integration of Roma through Education and Training”, in Brussels.

January 17, 2011: Participated in a conference “LGBT Rights in the Commonwealth:
Historical Legacies and Contemporary Reforms”, organised by Institute of Commonwealth
Studies and Commonwealth Human Rights Initiative, and spoke on “The Use of Equality and
Non-discrimination Law to Advance LGBT Rights in the Commonwealth”, in London.

January 21, 2011: Participated in a conference on the implementation of economic and
social rights in the UK, organised by Just Fair, Essex University Human Rights Centre, and
British Institute of Human Rights, in London.

January 28-31, 2011: Made a keynote presentation at a meeting of the Malaysian Equality
Forum organised by Tenaganita, entitled “Trends in International Equality Law and
Approaches to Race Discrimination in Europe”, and held several meetings with groups of
NGOs working on discrimination issues, in Kuala-Lumpur.

January 29-30, 2011: Co-organised, with Human Rights Law Network, a Judicial Colloquium
on Equality and Non-Discrimination Law, with participation of Indian judges and international
lawyers, in New Delhi.

January 31, 2011: Held project development meetings with Indian partner Human Rights
Law Network, in New Delhi.

February 2-5,2011: Conducted a series of meetings with Belarusian NGOs in the context of
a joint project of ERT and Belarusian Helsinki Committee, in Minsk.

February 8, 2011: Participated in a delegation to the Indonesian Human Rights Commission
calling for an investigation into the Kkillings of three Ahmadiyya individuals on 5 February
2011, in Jakarta.

February 9-10, 2011: Served as an Expert and presented a paper at expert workshop on the

prohibition of incitement to national, racial or religious hatred (article 20 ICCPR), organised
by the UN OHCHR, in Vienna.
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February 14, 2011: Participated in expert seminar entitled “The Council Directive
on Common Standards and Procedures in Member States for Returning Illegally
Staying Third Country Nationals (2008/115/EC) - Central Themes, Problem Issues
and Implementation”, hosted by the Centre for Migration Law, Radboud University, in
Nijmegen, the Netherlands.

February 15, 2011: Co-hosted the launch of the book Equality: A New Legal Framework by
Professor Sir Bob Hepple QC, in London.

February 21, 2011: Participated in UK Detention Forum Meeting, in London.

February 24, 2011: Delivered training on key concepts of equality law to 40 members of the
Law Society of Kenya, in Nairobi.

February 25, 2011: Participated in a public debate on proposals for a new comprehensive
equality law for Kenya, in Nairobi.

February 27-March 3, 2011: Conducted a working visit to Jordan to assist NGOs with their
work on non-discrimination, talk to lawyers’ networks on strategic litigation, and meet with
legal scholars, in Amman.

March 8, 2011: Served as expert witness at a hearing on “The Declaration of Principles
on Equality and the Activities of the Council of Europe”, organised by the Committee on
Legal Affairs and Human Rights of the Parliamentary Assembly of the Council of Europe,
in Paris.

March 10,2011: Gave evidence to the delegation of the Council of Europe’s Advisory Committee
on the Framework Convention for the Protection of National Minorities, in London.

March 15, 2011: Participated in a public seminar attended by Moldovan students, lawyers
and judges, which launched the Romanian translation of The Equal Rights Review, Volume 5,
in Chisinau.

March 21-26, 2011: Undertook field research on patterns of discrimination and inequality
in Kenya, in Isiolo, Kilifi, Kisumu, Mombassa and Siaya, Kenya.

March 21-April 2, 2011: Delivered training on key concepts in equality law, monitoring,
documentation and advocacy of discrimination to human rights and women’s activists, in
Guadalcanal and Malaita provinces, Solomon Islands.

March 24, 2011: Made presentation to the UK Detention Forum on alternatives to detention
with a specific focus on statelessness, in London.

April 12,2011: Provided training to the Equal Treatment Commission of the Netherlands on
the use of strategic litigation in advancing equality, in Utrecht, the Netherlands.
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May 10-12, 2011: Contributed to “Roundtable on Alternatives to Detention” organised by
UNHCR, OHCHR and the International Detention Coalition and attended by representatives
of governments, international organisations and NGOs, in Geneva, Switzerland.

May 19, 2011: Hosted a public lecture entitled “Progressive Equality Jurisprudence? The
Case of South Africa” delivered by Kate O’'Regan, in London.

May 23, 2011: Participated in a meeting of initiative group of experts to develop guidelines
on the interpretation of Article 20 ICCPR, in London.

May 23-26,2011: Provided training on key concepts in equality law to 40 staff from Guyanese
civil society organisations, in Georgetown.

May 27, 2011: Participated in UK Detention Forum Meeting, in London.

May 28, 2011: Participated in a civil society roundtable to establish a Guyanese Equality
Forum, in Georgetown.

June 9, 2011: Provided training on key concepts in equality law to 20 postgraduate students
from the University College London Student Human Rights Programme, in London.

June 9-10, 2011: Delivered training on equality law and advocacy to staff from Belarusian
human rights organisations and civil society organisations, in Minsk.

June 14-15, 2011: Participated in First EIDHR Seminar, organised by the European
Commission, and served as keynote speaker on the issue of the unified perspective on
equality and how anti-discrimination projects can be improved, in Brussels.

June 15, 2011: Participated in the second UK Parliamentary Meeting on Immigration
Detention at the House of Commons, in London.

June 17,2011: Delivered a lecture on statelessness with a focus on the Rohingya problem
at the University of Galway “Summer School on Minority and Indigenous Rights”, in
Galway, Ireland.

June 19-29, 2011: Delivered training on key concepts of equality law, discrimination
related to religion and belief and advocacy to staff from Indonesian human rights NGOs,
organisations representing people of particular religions or beliefs and civil society
organisations, in Bogor, Indonesia.

June 23, 2011: Participated in the second Asylum Aid/UNHCR Expert Consultative Meeting
on Mapping Statelessness in the UK, in London.

June 24-26, 2011: Delivered training on key concepts of equality law and advocacy to 35
Malaysian human rights activists and lawyers, in Kuala Lumpur.
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June 27-28, 2011: Undertook field research on patterns of discrimination and inequality in
Malaysia, in Kuala Lumpur and Seremban, Malaysia.

June 27- July 1, 2011: Participated in a workshop attended by UK and African grantee

organisations of Comic Relief entitled “Making Rights Real”, to share learning from ERT’s
country-based projects, in Johannesburg, South Africa.
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Note to Contributors

The Equal Rights Trust invites original unpublished articles for the future is-
sues of The Equal Rights Review. We welcome contributions on all aspects of
equality law, policy or practice. We encourage articles that examine equality
in respect to cross-cutting issues. We also encourage articles that examine
equality law policy or practice from international, regional and national per-
spectives. Authors are particularly welcome to submit articles on the basis
of their original current or past research in any discipline related to equality.

Peer Review Process

Each article will be peer reviewed prior to being accepted for publication. We
aim to carry out the peer review process and return comments to authors as
quickly as possible.

Further Information and Where to Submit
Articles must be submitted by email attachment in a Microsoft Word file to:
info@equalrightstrust.org

For further information regarding submissions, please email:
nicola.simpson@equalrightstrust.org

Submission Guidelines
= Articles should be original, unpublished work.
= Articles must be written in United Kingdom English.
= Articles must contain footnote or endnote referencing.
= Articles should be between 5, 000 and 10,000 words in length.
= Articles must adhere to the ERT style guide, which is available at:
http://www.equalrightstrust.org/ ertdocumentbank/ERR%20
STYLE%20GUIDE.pdf
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The Equal Rights Trust (ERT) is an independent international organisation whose
purpose is to combat discrimination and promote equality as a fundamental human
right and a basic principle of social justice.

Established as an advocacy organisation, resource centre and think tank, ERT focuses on
the complex relationship between different types of discrimination, developing strategies
for translating the principles of equality into practice.
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